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HEALTH AND SOCIAL CARE ACT 2012

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 3 - Regulation of Health and Adult Social Care Services

Chapter 1 —Monitor

639.

640.

641.

Monitor is currently the Independent Regulator of NHS foundation trusts. It is
responsible for determining whether NHS trusts are ready to become NHS foundation
trusts, ensuring foundation trusts comply with the conditions of their authorisations,
and supporting their development. Monitor would continue to exist under this Act but
would becometheregulator for al health care services. Monitor’ soverarching duty will
be to protect and promote the interests of people who use those services, by promoting
provision of health care services which is economic, efficient and effective and which
maintains or improves the quality of services. Monitor will address anti-competitive or
potentially anti-competitive behaviour in the provision of health care services, set or
regulate prices and support commissioners in ensuring the continuity of services. To
enable it to deliver these functions, Monitor will have the power to licence providers
of NHS-funded care. Monitor will also have concurrent powers with the Office of Fair
Trading, in relation to healthcare services.

The Act allows for Monitor’s functions to be extended so that they are exercisable in
relation to the provision of adult social care services in England.

Schedule 8 provides for the structure and governance of Monitor, which will remain as
a non-Departmental public body. The provisions are designed, as far asis practicable,
to be consistent with the other non-Departmental public bodies in the health sector.

Section 61 - Monitor

642.

Monitor’ scurrent titleisthe* Independent Regul ator of Foundation Trusts'. Thissection
provides that Monitor continues to exist. The organisation’s legal title will become
‘Monitor’ and it will carry out the duties and additional functions specified in later
sections. This section also gives effect to the Schedule described below.

Schedule 8 - Monitor

643.

This Schedule provides for Monitor’s governance arrangements. It includes details
of the membership of Monitor and the process for appointments, including the
appointment of the chief executive.

Paragraphs 1 and 2 detail the membership and appointment of the chair, chief executive
and other members of Monitor. The chair and at least four other members must be
appointed by the Secretary of State. The chief executive and other executive members
are appointed by the non-executive members, with the consent of the Secretary of
State. The number of non-executive members must to be equal to or exceed the number
of executive members and no more than five executive members could be appointed
without the consent of the Secretary of State. Thisis intended to ensure that Monitor’s
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board remains at an appropriate size and to ensure that appointment of any additional
membersisjustified.

Paragraphs 3 to 5 make provision for arrangements for the office of non-executive
members. Under these paragraphs, tenure of office isin accordance with the terms and
conditions of appointment but cannot be for more than four years. The Secretary of
State may suspend or remove a hon-executive member from office, on the grounds of
incapacity, misbehaviour, or failureto carry out duties. Where a non-executive member
is suspended from office, the Secretary of State must follow the procedures set out
in paragraph 4. The Secretary of State must provide the individual with notice of the
suspension, and there is a process for review of the suspension. Thereisalso provision
for the Secretary of State to appoint an interim chair when a chair is suspended (see

paragraph 5).

The suspension must be for an initial period of not more than six months. It may be
reviewed by the Secretary of State at any time and must be reviewed if the person
suspended requestsiit.

Paragraph 6 requires that Monitor must pay to non-executive members such
remuneration and allowances as the Secretary of State may determine. It also provides
for Monitor to make arrangements for pensions, allowances and gratuitiesto be paid to
non-executive members or former non-executive members. These arrangements would
be for Monitor to determine with the approval of the Secretary of State.

Paragraph 7 provides Monitor with powers to employ staff on such pay, terms and
conditions as it may determine, following Secretary of State approval of its policy on
the remuneration, pensions etc of employees.

Paragraph 8 makes provision about pension arrangements for the person appointed as
chair of Monitor. Where that person is a member of a public sector pension scheme
under section 1 of the Superannuation Act 1972, the Minister for the Civil Service
can decide whether time as chair of Monitor can count as years of service for that
pension scheme. This paragraph also makes provision for employment with Monitor
to be included among the kinds of employment to which such a pension schemes may

apply.

Paragraph 9 gives Monitor the power to appoint committees and sub-committees, and
to pay remuneration and allowances to committee membersif they are not members or
employees of Monitor.

Paragraph 10 allows Monitor to regulate its own procedure and states that any vacancy
amongst the members does not affect the validity of its actions.

Paragraph 11 requires Monitor to act effectively, efficiently and economicaly in
exercising its functions and provides power to arrange for any of its functions to be
exercised on its behalf by certain persons.

Paragraph 12 enables Monitor to engage and pay individuals to contribute to particul ar
casesor typesof cases. Thiswill enable Monitor to have accessto people with specialist
skills during its consideration of such cases.

Paragraph 13 gives Monitor the power to temporarily borrow money by overdraft with
the consent of the Secretary of State. Other than this arrangement and powersto borrow
money in relation to financial mechanisms to support continuity of services, Monitor
is not allowed to borrow money.

Paragraph 14 alows Monitor to obtain and compile information in order to be
able to take informed decisions in exercising its functions. This could include the
commissioning or supporting of research.

Paragraph 15 gives Monitor the power to do anything it needs to in order to exercise
its functions.
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Paragraph 16 allows the Secretary of State to fund Monitor’s activities to the extent
that he considers appropriate.

Paragraph 17 makes provision about NHS foundation trust accounts. Monitor is
required to prepare a set of accounts in each financial year which consolidates the
annual accountsof all foundation trusts. The Secretary of State may, with HM Treasury
approval, direct Monitor to prepare a set of interim accounts which consolidates any
interim accounts prepared by NHS foundation trusts. The Secretary of State may, also
with HM Treasury approval, give directions which specify the content and form of the
accounts and methods and principles by which the accounts should be prepared. This
ensures that the Secretary of State would receive whatever information in respect of
foundation trusts he required to permit him to fulfil his statutory dutiesin respect of the
Department’ s own consolidated Resource Accounts.

Any consolidated accounts (both annual and interim) prepared by Monitor under this
paragraph must be audited by the Comptroller and Auditor General where the Secretary
of State directs. Monitor is aso required to act with a view to securing that NHS
foundation trusts comply promptly with requests from it or from the Secretary of State
relating to accounts, and to facilitate the preparation of accounts by the Secretary of
State.

Once the responsibility for preparing consolidated accounts for foundation trusts
transfers from Monitor to the Secretary of State, this paragraph will no longer apply.

Paragraphs 18 to 20 make provision about Monitor’ saccounts. Monitor isrequired, asa
non-Departmental public body, to prepare its own annual accountsin theform and with
the content, and using methods and principles, determined by the Secretary of State
with HM Treasury’s approval. Monitor must prepare annual accounts which must be
sent to the Comptroller and Auditor General who isresponsible for laying copies of the
audited accounts (and his report on them) before Parliament.

The Secretary of State may require Monitor to produce interim accounts in addition to
its annual accounts. The Secretary of State may direct that these accounts are sent to
the Auditor General and Comptroller for audit. If they are, copies must be laid before
Parliament along with the report on the accounts.

Paragraph 21 provides that Monitor must publish an annual report on how it has
exercised itsfunctions. In particul ar, the report must set out how Monitor has promoted
economy, efficiency and effectiveness and include statements of what it did to comply
with the its duties in sections 63(2) and 64(1)(h) (duties to have regard to Secretary of
State guidance) . Monitor must lay a copy before Parliament and send a copy to the
Secretary of State. Monitor isalso required to provide further information about its own
functionsand any information that it holds about NHS foundation truststo the Secretary
of State asrequired.

Paragraph 22 requires Monitor to respond to recommendations made by the
Parliamentary Committees about the exercise of its functions.

Paragraphs 23 and 24 concern the use of Monitor’ sseal and its non-Crown status. These
provisions replicate those currently in the NHS Act.

Section 62 — General duties

666.

Thissection providesfor Monitor’ s principal overarching duty and certain other general
duties. Monitor’ smain duty isto exerciseitsfunctions so as to protect and promote the
interests of people who use health care services, by promoting the provision of health
care services that are economic, efficient and effective and which maintain or improve
the quality of services. It is intended that in ‘protecting’ interests Monitor will act to
ensure that the interests of people who use health services are not diminished; whilst
‘promote’ is intended to mean furthering their interests. Subsection (2) provides that
Monitor, in carrying out this duty, must consider the likely future demand for health
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services. These general duties will apply to the exercise of all of Monitor’s functions,
including those functionsit will continue to exercise under the NHS Act.

Subsection (3) provides that Monitor must exercise its functions with a view to
preventing anti-competitive behaviour in the provision of NHS health care services,
where such behaviour isagainst theinterests of NHS patients. For example, if providers
colluded to fix pricesor to restrict the range of services available to commissioners (eg.
to restrict provision of carein patients homes rather than in aclinic or hospital setting),
against the interests of patients, then such behaviour may be anti-competitive.

Subsections (4) to (6) concern the integration of NHS healthcare services, and between
health and social care services. Subsections (4) and (5) require Monitor to exercise
its functions with a view to enabling the integration of health care services or the
integration of health care services with other health-related services or socia care
services, provided it considers certain conditions are met. These are that the integration
of services would:

* improve the outcomes from or other aspects of the quality of services,

* improve the efficiency with which they are provided,

e reduceinequalitiesin accessto services,

e reduce inequalities between patients in the outcomes services achieved.
Anexampleof ahealth-related servicein this context could be apharmaceutical service.

Subsection (6) should ensure that, in enabling the integration of services, Monitor
works effectively with, and where appropriate takesits lead from, commissioners. The
subsection requires Monitor, when enabling the integration of services, to have regard
to the duties on the NHS Commissioning Board and on commissioners to promote the
integration of services.

Subsection (7) requires Monitor to make proper provision for the involvement of
patients and the wider public in its work. It would be for Monitor to decide what
arrangements for patient and public involvement would be appropriate to particular
aspects of its work and how to secure that involvement. The subsection excludes
decisions that Monitor makes in individual cases (such as whether or not to award
a licence to a particular provider). There is specific provision elsewhere in the Act
for Monitor to consult particular organisations and people when exercising certain
functions, for example under section 118 (consultation on proposals for the national
tariff).

Subsection (8) requires Monitor, as appropriate, to secure professional clinical and
public health advice to help it to discharge its functions effectively. It would be for
Monitor to decide what clinical and public health advice would be appropriate to
particul ar aspects of its work and how to secure that advice.

The Secretary of State has a duty under section 1(1) of the NHS Act to promote
a comprehensive health service, and subsection (9) requires Monitor to exercise its
functionsin amanner consistent with the Secretary of State’ s performance of that duty.

Subsection (10) is intended to ensure that Monitor does not, exercise its function for
the purpose of causing any variation in the proportion of NHS health care services
that are delivered by a particular description of provider, where that description is by
reference to whether the provider is public or private sector or some other aspect of
their status. The Act provides for similar duties on the Secretary of State and the NHS
Commissioning Board.
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Section 63 — Secretary of State's guidance on duty under section 62(9)

675.

676.

677.

678.

Thissection providesthe Secretary of State apower to publish guidancefor the purposes
of assisting Monitor to comply with itsduty under section 62(9) to exerciseitsfunctions
in amanner consistent with the Secretary of State's duty to promote a comprehensive
health service in England.

Subsection (1) provides that the guidance would address-

a) the objectives specified in the mandate published under section 13A of the NHS
Act which the Secretary of State considers to be relevant to Monitor’'s exercise
of its functions, and

b) the Secretary of State'sreasons for considering those objectives to be relevant to
Monitor’s exercise of its functions.

Subsection (2) requires that in exercising its functions, Monitor must have regard to
any such guidance.

Subsection (3) provides that where the Secretary of State publishes guidance under
subsection (1), the Secretary of State must lay a copy of the published guidance before
Parliament.

Section 64 - General duties: supplementary

679.

This section makes provision that applies to Part 3 including several definitions. In
particular, it provides in subsection (6) that Monitor’s duties relate only to the supply
of services, not goods supplied to services providers. However, Monitor’' s dutieswould
apply where the goods supplied are an integral part of healthcare services provided.
This means, for example, that Monitor’s duties extend to the supply to the NHS of the
entirety of a hip replacement service, including the replacement joint and necessary
drugs. However, the duties would not cover the supply of the joints and drugs from
the manufacturers to the supplier of the hip replacement service, which would be
commercia matters.

Section 65 - Power to give Monitor functionsrelating to adult social care services

680.

This section allows the Secretary of State to make regulations enabling or requiring
Monitor to exercise certain specified functions in relation to adult social care in
England. .

Section 66 - Mattersto have regard to in exercise of functions

681.

682.

683.

684.

This section provides a list of the considerations to which Monitor must have regard
when carrying out its functions.

Subsection (1) provides that the need to maintain the safety of people who use health
care services would be paramount amongst the matters that Monitor must have regard
toin carrying out its functions.

Subsection (2)(a) concerns the need for continuous improvement in quality and
efficiency in NHS services. The inclusion of continuous improvement in the quality
of NHS healthcare services is to ensure that Monitor’s actions must not impede the
Secretary of State, NHS Commissioning Board and CCGs in carrying out their duties
with aview to improving quality.

Subsection (2)(b) to (d) concerns the need for commissioners to ensure fair access to
services based on clinical need and make best use of resources in doing so. These
provisions are intended to ensure that Monitor acts in concert with commissioners and
does not impede them in the exercise of their duties.
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Subsection (2)(e) concerns the desirability for providers of NHS health care services
to cooperate with one ancther to improve the quality of such services. It complements
the provision in subsections (4) to (6) of section 62 which place a duty on Monitor to
act with aview to enabling integration. Subsection (2)(€) will be relevant in situations
where services are integrated and, more generally, to ensure quality of care across
organisational boundaries, for example, through appropriate sharing of information. For
example, providers would need to cooperate to ensure that patients who are discharged
from hospital to other care settings, including domiciliary care, experience a smooth
transition and that appropriate information is shared across organisational boundaries
to enable continuity and quality of care. Subsection (2)(e) isintended to ensure that in
exercising its functions, Monitor has regard to the need for such cooperation.

Subsections (2)(f) and (g) require Monitor to have regard to the need to promote
research into mattersrelevant to the NHS and to the need for high standards of education
and training for healthcare professionals, in carrying out its functions.

Subsection (2)(h) providesthat Monitor must have regard to any guidance the Secretary
of State publisheson the parts of the document published for the purpose of section 13E
of the NHS Act (improvement of quality of services) which the Secretary of State
considers to be particularly relevant to the exercise of Monitor’s functions. This may
include, for example, guidance on national metrics for quality of care and health
outcomes,

Section 67 - Conflicts between functions

688.

689.

690.

691.

692.

This section places requirements on Monitor when it considers that conflicts arise
between itsgeneral duties under sections 62 and 66. The requirementsinclude resolving
any such conflict in the manner Monitor considers best, and publishing statements of
conflictsthat have arisenthat are of particular significance, how they have been resolved
and the reasons for resolving them in the manner chosen. The guiding principle for
Monitor in resolving any such conflicts would be its overarching duty to ‘protect and
promote patients' interests by promoting heathcare services which (a) is economic,
efficient and effective, and (b) maintains or improves the quality of the services.

Subsection (2) requires that Monitor must carry out its functions so that there is not,
and could not reasonably be regarded as being, any conflict between: (@) its exercise of
the functionsit has under the NHS Act and paragraph 17 of Schedule 8 to thisAct, and
itstransitional functions under sections 111 and 113 of this Act, and (b) its exercise of
any of its other functions.

Subsection (3) provides that Monitor must ignore any consideration of its transitional
functions under sections 111 and 113 when exercising its competition functions, under
Chapter 2, or its pricing functions under Chapter 4. For example, Monitor would need
to establish “chinese walls” within its organisation so that any information relating to
the exercise of its functions under sections 111 and 113 in individua cases could not
influence the exercise of its competition and pricing functions .

Subsections (4) and (5) create additional requirements for Monitor to act transparently
by publishing astatement on how it has resolved any conflict between its general duties
that may arise in a particular case. Such a statement must set out: the nature of the
conflict; the manner in which Monitor decided to resolveit; and, itsreasonsfor deciding
to resolve it in that manner. The cases to which these further requirements apply are
ones, which either: involve a magjor change to Monitor’s activities, including a major
changeto standard licence conditionsunder section 94; or arelikely to have asignificant
impact upon persons who provide, or persons who use, NHS services, or the upon the
general publicin England (or aparticular part of England); or, which, Monitor considers
are otherwise of unusual importance.

Every year, Monitor must include in its annual report a statement setting out the
arrangementsit has madeto avoid conflictsarising in the exercise of itsfunctions, under
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subsection (2), and a summary of how it hasresolved any conflicts arising in particular
cases under subsection (5).

Section 68 - Duty to review regulatory burdens

693.

694.

This section requires Monitor to keep its exercise of functions under review to
ensure that it does not impose or maintain unnecessary burdens, having regard to
best regulatory practice. It is based on section 72 of the Regulatory Enforcement and
Sanctions Act 2008. The purpose of subsection (1) is to ensure that Monitor only
imposes regulation that is necessary and proportionate, and that this is reviewed over
time. This means that where developments over time render a particular regulatory
burden no longer necessary then Monitor should remove that burden.

The remainder of this section stipulates that Monitor isrequired to publish a statement,
reporting upon its duty to review regulatory burdens over the previous year and
setting out its plans for the following year. Monitor is then required to have regard
to its statement when carrying out its functions. Monitor would be able to revise the
statement, but must publish revisions as soon as practicable.

Section 69 - Duty to carry out impact assessments

695.

696.

697.

698.

This section requires Monitor to carry out and publish an impact assessment, or publish
reasons for not carrying out such an assessment, before taking certain actions. Where
Monitor carriesout animpact assessment, it must allow representations on the proposal.
The requirements apply in relation to anything Monitor intends to do that is likely
to have a significant impact on patients, providers or the public, or involve either a
major change in the activities Monitor undertakes or a major changes in the standard
conditions for holding alicence. The section does not apply to the exercise by Monitor
of its functions under Chapter 2 (competition), including when carrying out individual
investigations.

Subsections (5) and (6) provide for what the impact assessment must contain and the
form it should take. An impact assessment must set out how a particular action was
intended to fulfil Monitor’s general duties, including what the particular action was
intended to achieve and explain why. Where relevant an impact assessment would
need to explain why Monitor could not secure the desired outcome by exercising its
powersunder the Competition Act 1998 or the Enterprise Act 2002. Monitor may decide
what el se the assessment should include, taking account of general guidance on impact
assessments as appropriate.

Subsections (7) and (8) provide for consultation on impact assessments. The impact
assessment must specify a consultation period of not less than 28 days. Monitor cannot
implement the proposed action until the consultation period has ended. Subsection (9)
also makesit clear that the duty to consult under this section isin addition to any other
obligations Monitor has to consult about a particular issue athough the consultations
may take place at the sametime.

Subsection (10) stipulates the way in which Monitor would be required to report upon
the assessmentsiit had carried out in each financial year.

Section 70 - Information

699.

This section stipulates that Monitor may use any of the information it collects from
providers to support any of its regulatory functions. It must supply any information to
the Secretary of State as requested for the exercise by him of afunction under this Part.

Section 71 — Failure to perform functions

700.

This section gives power to the Secretary of State to direct Monitor as to the
performance of its functions, when he considers that Monitor is failing, or has
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failed, to perform its functions properly, or at al, and that the failure is significant.
Failure to perform a function properly will include failure to perform that function
consistently with what the Secretary of State considers to be in the interests of the
health service (subsection (6)(b)). It is intended that this power would only be used
in exceptional circumstances. Similar powers of intervention are included in the Act
for other non-Departmental bodies including the Care Quality Commission and the
NHS Commissioning Board. The Secretary of State can direct Monitor to perform
those functions. When exercising that power, the Secretary of State must publish the
reasons for doing so. However, the Secretary of State may not, under subsection (2),
intervene with regard to Monitor’'s performance of its functions in individual cases.
Where Monitor fails to comply with such a direction, the Secretary of State may carry
out the functions in question, or make arrangements for some other person to perform
them on the Secretary of State’s behalf.

Thissection does not apply to Monitor’ sfunctions under sections 72 and 73. Thismeans
that the Secretary of State cannot intervene to perform concurrent functions under the
Competition Act 1998 or the Enterprise Act 2002, including undertaking investigations
or enforcement action in individual cases.

Chapter 2 — Competition

702.

703.

704.

This Chapter provides Monitor with powersto protect and promote patients' interests,
by preventing anti-competitive behaviour, by providers, that would harm patients
interests'; and by enforcing requirements imposed on commissioners of NHS health
care services under regul ations made under section 75. Nothing in this Chapter provides
power for Monitor to promote competition as an end in itself.

To enable Monitor to tackle abuses and restrictions that act against patient interests,
these sections give it concurrent powers with the Office of Fair Trading (‘the OFT’)
under the Competition Act 1998 (‘the 1998 Act’). This could be used, for example,
to allow Monitor to investigate practices by undertakings that might restrict, distort or
prevent competition, such as actionsto exclude competitors from providing services or
agreements to restrict patient choice. It also provides for Monitor to have concurrent
functions with the OFT under Part 4 of the Enterprise Act 2002 to refer features of
markets for further investigation by the Competition Commission.

This Chapter also makes provision about mergersinvolving NHS foundation trusts and
co-operation between Monitor and the OFT.

Section 72 - Functions under the Competition Act 1998

705.

706.

707.

This section provides Monitor with concurrent functions with the OFT under Part 1 of
the 1998 Act in relation to the provision of health care services in England.

Chapter 1 of Part 1 of the 1998 Act prohibits undertakings from reaching certain
agreements and decisions and carrying out concerted practices that prevent, restrict
or distort competition. For example, it may prohibit organisations from reaching
agreements to limit patient choice or apportioning healthcare markets, except where
an exemption or exclusion applies. However, it permits beneficial co-operation, for
example where the benefits to patients outweigh any disadvantages, in the form of
agreements which contribute to improving the production or distribution of goods
and services or promoting technical or economic progress, while allowing consumers
(i.e. patients) a fair share of the resulting benefit, and which do not: (a) impose on
the undertakings concerned restrictions which are not indispensable to the attainment
of these objectives; and (b) afford such undertakings the possibility of eliminating
competition in respect of a substantial part of the productsin question.

Chapter 2 of Part 1 of the 1998 Act prohibits undertakings from abusing a dominant
position in a market. For example, it prohibits organisations with a dominant
position from: imposing unfair trading conditions; limiting production, markets or
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technical development to the prejudice of consumers (i.e. patients); applying dissimilar
conditions to equivalent transactions with other trading parties, thereby placing them
at a competitive disadvantage; or making the conclusion of contracts subject to
supplementary obligations unrelated to the contract.

Since 2004 the UK has been required to apply EU competition law when applying
national competition law. The prohibitions under Chapter 1 and Chapter 2 of the 1998
Act are modelled on Articles 101 and 102 of the Treaty on the Functioning of the
European Union, which prohibit agreementsthat prevent, restrict or distort competition,
and prohibit abuse of a dominant position.

The 1998 Act is generally applied and enforced by the OFT. The OFT is currently
responsible for applying and enforcing the Act in relation to health care services.

Under the Act, Monitor has concurrent powers with the OFT to conduct investigations
where it has reasonable grounds for suspecting that the prohibitions — under either UK
or EU law — have been infringed in the provision of health care servicesin England.

Using the concurrent powers, Monitor can also provide remedies for breaches of the
prohibitions. It can issue directions to undertakings to bring an infringement to an end
and issuefines. For example, Monitor might direct an undertaking to changeits conduct,
such as ceasing an arrangement that restricted the ability of commissioners to redesign
components of services and thereby restricted competition to the detriment of patients
and taxpayers. Any revenue from fines would be paid into the consolidated fund.

There are some functions of the OFT under the 1998 Act which Monitor does not
share. For example, the OFT is responsible for issuing guidance on appropriate levels
of penalties for infringements of the prohibitions in the 1998 Act and for making
procedural rulesto befollowed under that Act. Monitor cannot exercise these functions,
becausethe OFT isresponsiblefor issuing thistype of guidance and making regul ations
on the application of the 1998 Act for the economy as a whole. This arrangement is
designed to secure consistent application of that Act. However, Monitor isstill required
to issue advice and information about the application and enforcement of the 1998 Act
in relation to health care services.

Section 73 - Functions under Part 4 of the Enterprise Act 2002

713.

714.

715.

716.

717.

This section gives Monitor concurrent functions with the OFT under Part 4 of the
Enterprise Act 2002 (‘the 2002 Act’), in respect of the provision of health care services
in England. These powers enable Monitor to make market investigation references (see
below) to the Competition Commission.

Monitor can make a market investigation reference to the Competition Commission if
it has reasonable grounds for suspecting that any features of a market prevent, restrict
or distort competition. For example, Monitor might refer a market to the Competition
Commission if there are barriers to entry which require more detailed investigation.

After receiving a market investigation reference the Competition Commission must
investigate and publish a report within two years. If it decides that there is an adverse
effect on competition and resulting detrimental effects on consumers (i.e. patients), it
also decides whether any action should be taken to remedy this.

Subsection (4) contains provision requiring Monitor and the OFT to consult each other
before exercising their concurrent functions under the 2002 Act for the first time.
Subsection (5) is designed to avoid duplication by prohibiting both Monitor and the
OFT from exercising these functions if the other has already done so in relation to a
particular matter.

Thissection a so appliessection 117 of the 2002 Act so that Monitor isincluded (insofar
asthisisrelevant to its functions under this section), in the list of persons and bodiesto
whomitisan offenceto knowingly or recklessly supply false or misleadinginformation.
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Sanctions available to the courts in respect of this offence are set out in section 117
of that Act.

718.  There are some functions under Part 4 of the 2002 Act which Monitor does not share.
Specifically section 166, which requiresthe OFT to keep aregister of undertakings, and
section 171, which requires the OFT to publish guidance about market investigation
references. This duty is to remain with the OFT so that guidance is consistent across
different sectors.

Section 74 - Competition functions: supplementary

719. This section makes a number of supplementary provisions relating to Monitor's
competition functions.

720.  Subsection (1) states that the concurrent nature of Monitor’s powers means that there
can be no valid objection that its actions under these powers should have been carried
out by the OFT.

721.  Subsections (2) and (3) make provision about the relationship between Monitor’'s
competition functions and its general duties. Chapter 1 of this Part makes provision
about Monitor’s general duties and matters to which Monitor must have regard in
exercising its functions. Subsection (2) provides that those duties and matters do not
apply where Monitor iscarrying out its concurrent competition functions under Chapter
2, unless they are matters to which the OFT can also have regard. For example, whilst
Monitor and the OFT may both have regard to patients' interests in relation to the
provision of healthcare servicesfor the purposes of the NHS, the OFT would not always
have regard to considerations relating to promoting research into mattersrelevant to the
NHS. This provision is to avoid inconsistency in the application of competition law,
depending on which regulator is exercising the function in a particular instance.

722.  Subsection (4) adds Monitor to the list of regulators in the Company Directors
Disqualification Act 1986 with powersto apply to a court to make a company director
disgualification order, where the director’s organisation had committed a breach of
competition law. The Company Directors Disqualification Act 1986 specifiestheissues
courts should consider when assessing whether to issue adisgualification order against
adirector following a breach of competition law.

723. The OFT already has the power to apply to a court to disqualify directorsin the health
care sector and other industries where there has been a breach of the 1998 Act.

724.  Subsections (5) to (7) amend the 1998 Act and the 2002 Act to include Monitor in
provisions of those Acts which are relevant to Monitor’s concurrent powers.

Section 75 — Requirements as to procurement, patient choice and competition

725.  Thissection enables the Secretary of State to make regulations imposing regquirements
on the NHS Commissioning Board and CCGs in order to ensure good practice in
relation to procurement, to ensure the protection and promotion of patients' rights to
make choices regarding their NHS treatment and to prevent anti-competitive behaviour
by commissioners with regard to health care services. This may include requirements
on the use of competitive tendering by commissioners and on securing services without
competition (in which case the requirements which would apply would depend on the
decision by the commissioner asto which approach would bein patients’ best interests).
The regulations could also include requirements to manage potential conflicts between
theinterestsinvolved in commissioning services and theinterestsinvolved in providing
them (subsection (3)). Where a contract is for goods and services, subsection (2)
provides that the regulations will only apply where the value of the part of the contract
for services is greater than the value of the goods. This is intended to ensure that the
regulations only capture contracts that are primarily for services rather than goods.
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Subsection (4) allows for regulations to provide for exemptionsin relation to particular
arrangements.

Section 76 — Requirements under section 75: investigations, declarations and
directions

727.

728.

729.

730.

731

This section makes provision for what may be included in regulations made under
the previous section about Monitor’s powers to investigate and remedy breaches of
the regulations. Monitor could be given the power to investigate a breach of any
of the requirements in the regulations following a complaint by an interested party
and to initiate an investigation where it has reasonable grounds to suspect that there
has been a breach of the requirements in the regulations not to engage in anti-
competitive behaviour. It could aso be given powers to require commissioners to
provide information and explanations of that information during an investigation.

Subsections (3) to (5) make provision for the regulations to confer on Monitor powers
to declare, in specified circumstances, that an arrangement for the provision of services
is ineffective (that is, to declare a contract void). Subsection (4) provides that those
powers are only be exercisable in circumstances where there has been a sufficiently
serious breach of the regulations. Where Monitor deems a particular arrangement for
service provision to be ineffective, it would be void, but thiswould not affect any right
acquired or liability incurred under the existing arrangements for service provision.

Subsection (6) provides that regulations may give Monitor a further power to direct
the NHS Commissioning Board or a CCG to take action to address a breach of the
regulations. This could include requiring the commissioner to take steps to prevent
or mitigate failures, to comply with the regulations or to remedy any such breach, to
modify atendering process or vary an arrangement for the provision of services which
was made as a result of a tendering process, or not to exercise such functions in such
amanner as may be prescribed in the regulations.

Subsections (7) and (8) make provision about actions brought for a failure to comply
with the regulations. In the event of loss or damage caused by afailure to comply with
a requirement imposed by the regulations, a person affected would be able to bring
an action, unless the regulations restricted this. Regulations may also provide for a
specified defence to such an action.

There may be circumstances in which it is possible for a person to bring an action
under both the regulations made under the previous section and the Public Contracts
Regulations 2006 (S.I. 2006/5). In those circumstances, any person bringing an action
under the Public Contracts Regul ations 2006 is precluded from bringing an action under
regul ations made under the previous section in relation to the same matter.

Section 77 — Requirements under section 75: undertakings

732.

733.

734.

This section allows regulations under section 75 to confer on Monitor a power to accept
undertakings (‘section 77 undertakings') in lieu of issuing a direction or declaring
an arrangement ineffective under section 76. This enables commissioners who are in
breach of the regulations to offer undertakings that would address the breach. The
undertakings could be to take any of the actions described in paragraphs (a) to (e) of
subsection (6) of section 76 or any other actions specified in the regulations.

Where Monitor accepts an undertaking, subsection (3) requires it to cease any
investigation and any actionsit wastaking to bring about an end to the breach, unlessthe
commissioner in question failed to comply with the undertaking. Where acommissioner
has partly complied with an undertaking Monitor is required to take this into account
when determining further action.

This section also gives effect to Schedule 9.

11


http://www.legislation.gov.uk/id/ukpga/2012/7/section/75/4
http://www.legislation.gov.uk/id/ukpga/2012/7/section/76
http://www.legislation.gov.uk/id/ukpga/2012/7/section/75
http://www.legislation.gov.uk/id/ukpga/2012/7/section/76/4
http://www.legislation.gov.uk/id/ukpga/2012/7/section/76/6
http://www.legislation.gov.uk/id/ukpga/2012/7/section/76/7
http://www.legislation.gov.uk/id/ukpga/2012/7/section/76/8
http://www.legislation.gov.uk/id/uksi/2006/5
http://www.legislation.gov.uk/id/ukpga/2012/7/section/77
http://www.legislation.gov.uk/id/ukpga/2012/7/section/75
http://www.legislation.gov.uk/id/ukpga/2012/7/section/77/3

These notes refer to the Health and Social Care Act 2012
(c.7) which received Royal Assent on 27 March 2012

Schedule 9 — Requirements under section 75: undertakings

735.

736.

737.

738.

This Schedule provides further detail about the process for entering into section 77
undertakings. Monitor must consult peopleit considers appropriate on its procedure for
entering into section 77 undertakings and must publish this. Monitor must also publish
any section 77 undertakings that it accepts, removing any commercial information that
would harm business interests and information relating to a person’s private affairs
which might affect that person’s personal interests. An undertaking can be varied by
mutual agreement.

Monitor may determine that an undertaking has been complied with and issue a
certificate of compliance accordingly. The person that has given the undertaking can
also apply for acertificate of compliance, in such aform and manner as prescribed by
Monitor, at any time, and Monitor must respond to such an application within 14 days.

Monitor may refuse to issue a certificate of compliance. A person whose application
has been refused can complain to the First-tier Tribunal on the groundsthat the decision
is based on an error of fact, that it iswrong in law or that it is unfair or unreasonable.
The First-tier Tribunal can confirm Monitor’'s decision or can direct that it does not
have effect.

Where Monitor thinks that false or misleading information has been supplied, it can
treat that asafailure to comply with the undertaking. If it treatsit asafailure to comply,
it must revoke any compliance certificate given to the person in question.

Section 78 - Guidance

739.

This section requires Monitor to issue guidance on compliance with the regulations
made under section 75 and on how Monitor intends to enforce those regulations.
Monitor must consult the NHS Commissioning Board and others that it deems
appropriate before publishing the guidance. It must also obtain the approval of the
Secretary of State before publishing the first version of the guidance. When making
subsequent revisions of its guidance it must consult with the NHS Commissioning
Board and others that Monitor deems appropriate before publication . This and other
requirements in the Act to publish guidance do not affect Monitor’s ability to publish
guidance on any other matter relating to any of its duties or functions.

Section 79 - Mergersinvolving NHS foundation trusts

740.

This section applies Part 3 of the 2002 Act, which sets out the general merger control
regimefor enterprisesin the UK, to NHS foundation trustswhere it would otherwise be
uncertain as to whether those provisions would apply to them. This section isintended
to avoid legal uncertainty as to when the merger control regime in Part 3 of the 2002
Act would apply to mergers involving NHS foundation trusts. This provision allows
for asingleregimefor merger control, which avoids duplication of the roles of Monitor
and the OFT and eliminates risk of double-jeopardy. The OFT must notify Monitor of a
merger situation involving one or more Foundation Trusts Monitor in turn must advise
the OFT on the likely costs and benefits to patients which would arise. The OFT is
obliged to consider the advice from Monitor as part of their general public law duties.

Section 80 - Co-operation with the Office of Fair Trading

741.

This section reguires Monitor and the OFT to co-operate in exercising their concurrent
functions under the 1998 Act and the 2002 Act. In particular, they must share relevant
information that would enable and assist the other to exercise its functions and provide
such other assistance as the other may require.
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Chapter 3—Licensing

742.

743.

744.

745.

This Chapter establishes a licensing regime for providers of health care services for
the purposes of the NHS and provide Monitor with the necessary powers to run the
regime. The regime gives Monitor the means to perform its main duty and carry out
its functions; for example, it will provide a means for Monitor to collect information
needed to set prices.

The Act gives Monitor powers to determine the licence criteria and conditions and
gives it enforcement powers that enable it to ensure that providers comply with the
regquirements of their licences.

The Care Quality Commission currently registers providers of health and adult social
care services to provide assurance that they meet essential levels of quality and safety.
It will continue to exercise thisrole.

Monitor and the Care Quality Commission are required to co-operate and share
information and they are required to establish ajoint licensing/registration process.

Licensing requirement

Section 81 - Requirement for health service providers to be licensed

746.

747.

Subsection (1) stipulates that providers of health care services for the purposes of the
NHS must hold a licence issued by Monitor. This does not include services provided
for the purposes of the public health service.

Subsection (2) covers situations in which two or more legal persons are involved, in
different capacities, in providing aservice (eg. a prime contractor and subcontractor). It
providesthat, in this situation, regulations may set out who will betreated asthe service
provider for the purposes of the licensing regime. It is intended that this will be the
person responsible for ensuring the service complies with the licensing requirements
laid out in this (and any other relevant) legidation (eg. the prime contractor). This
provision is based on section 10(2) of the Health and Social Care Act 2008, where
the same provision is made for the purposes of registration with the Care Quality
Commission.

Section 82 - Deemed breach of requirement to be licensed

748.

This section providesthat alicence holder is deemed to bein breach of the requirement
to hold a licence if the organisation is required to register with the Care Quality
Commission, but has not done so. The intention is that only providers who have
complied with a requirement to register with the Care Quality Commission should be
able to hold alicence.

Section 83 - Exemption regulations

749.

750.

751.

This section provides the power for the Secretary of State to make regulations
exempting providers of NHS services from the requirement to hold a licence. The
regulations would be subject to the negative resolution procedure in both Houses of
Parliament.

Individuals, groups of providers, or providers of certain types of health care services
could be exempted. Exemptions could be time-limited, and/or conditional. Subsection
(3) gives examples of the sorts of conditions that could attach to an exemption. For
example, a person granted an exemption may be required to comply with any direction
given by Monitor about a matter specified in the exemption.

The intention is that exemptions will be used to focus licensing on appropriate parts
of the health care sector - those where regulation of competition and pricing, or action
to support continuity of services is most likely to have a strong positive impact. It is,
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for example, likely that the licensing regime would cover providers of accident and
emergency services and secure mental health services. Exemptions might apply to, for
example, smaller providers of family health services such as dentists, optometrists or
primary medical care practices.

Subsections (4) to (7) provide for publication of the Secretary of State's intention to
make exemption regulations and for representations to be made. The Secretary of State
would have to give specific notice to Monitor, the NHS Commissioning Board, the
Care Quality Commission and Healthwatch England (provided for in Chapter 1 of Part
5), as well as publishing more widely the proposal to make regulations, the effect of
the regulations and the reasons for them. There must be a minimum period of 28 days,
during which representations could be made, before the Secretary of State can make
the regulations.

Subsection (8) provides that persons granted an exemption must be given notice of it.
The Secretary of State must also publish exemptions granted.

Section 84 - Exemption regulations: supplementary

754.

755.

756.

757.

This section provides a mechanism for the Secretary of State to revoke or
withdraw licensing exemptions. Subsection (1) providesthat the exemption regulations
themselves could be revoked in relation to an exemption granted to an individual
provider, or amended in relation to regulations granting individual exemptionsto more
than one provider to enable any of the exemptions to be withdrawn. The Secretary of
State can revoke or withdraw an exemption at the request of the provider, in accordance
with the relevant exemption regulations themselves (for example if they provided for
aconditional exemption), or if the Secretary of State considers it inappropriate for the
exemption to continue.

Subsection (2) provides that exemption regulations granting an exemption to a group
of providers could be revoked. Exemption regulations granting exemptions to more
than one group of providers could also be amended to withdraw any of the exemptions.
An exemption could be revoked or withdrawn either in accordance with the relevant
exemption regulationsthemselves, or if the Secretary of State considersit inappropriate
for the exemption to continue.

Under subsection (3), the Secretary of State may by direction, withdraw an exemption
for a particular provider within a group, whilst the exemption remained in place for
the rest of that group. This may be done in accordance with the relevant exemption
regulations, if the Secretary of State considered it inappropriate for the exemption to
continue, or at the request of an individual provider.

When the exemption revocation or withdrawal isnot at an individual provider’ srequest,
the Secretary of State must consult Monitor, the NHS Commissioning Board, the Care
Quality Commission and Healthwatch England about the proposed withdrawal. If the
exemption applies to an individual provider or providers within a group or type of
providers that would remain exempt, the Secretary of State must also give noticeto the
provider(s) from whom he proposes to remove the exemption. |f the exemption applied
to agroup or type of provider the notice of the proposal to remove the exemption must
be published. The notice must state the Secretary of State's proposal and reasonsfor it,
and specify a minimum 28-day period during which representations can be made.

Licensing procedure

758.

These sections provide for the procedure for applying for a licence, and for Monitor
granting, refusing or revoking alicence.
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Section 85 - Application for licence

759.

This section states that providers seeking a licence must apply to Monitor, who may
require supporting information from them and specify the form in which applications
may be made.

Section 86 - Licensing criteria

760.

This section regquires Monitor to set and publish the criteria that a provider must meet
in order to be granted a licence. Subsection (2) provides that Monitor may revise the
criteria and must publish any revised version. This is intended to enable Monitor to
adapt thelicence criteriaasthe health care market devel ops. Subsection (3) requiresthat
these criteria, and any subsequent revisions, be approved by the Secretary of State by
order. Later provisionsrequirethat thefirst such order must be subject to the affirmative
procedure. The additional requirement for the Secretary of State’s approval of the
criteriafor granting licences is to provide a check on their appropriateness.

761.Section 87 - Grant or refusal of licence

762.

763.

This section stipulates the process once an application for a licence has been made to
Monitor. Where Monitor is satisfied that the provider has met the published criteria, it
must approve the provider's application and, in accordance with subsection (3), issue
the licence to the applicant. If Monitor is not satisfied that the applicant meets the
criteria, it must refuse the application.

Subsection (4) provides that licences are subject to both standard licence conditions
and any special licence conditions. Further details about these types of conditions are
in later sections. Subsection (4) aso provides that licences granted to foundation trusts
are subject to any licence conditions imposed under section 111 (imposition of licence
conditions on NHS foundation trusts during the transitional period).

Section 88 - Application and grant: NHS foundation trusts

764.

This section provides that Monitor must treat an NHS foundation trust in existence at
commencement of this section, or an NHS trust which becomes afoundation trust at a
later date, as having made an application and met the criteriafor alicence. Asaresult of
this, the foundation trusts will not have to make alicence application. Foundation trusts
will however still be regarded as applicants for the purpose of the power to include
specia conditionsin an applicant’s licence under section 95. Organisations have to go
through a robust authorisation process in order to gain foundation trust status under
Chapter 5 of Part 2 of the NHS Act. The automatic granting of licences to foundation
trusts will limit the regulatory burden on them.

Section 89 - Revocation of licence

765.

766.

767.

This section provides Monitor with the powers to revoke a licence, either because the
licence holder has requested this, or because the provider has failed to comply with a
licence condition. A revocation provision iscommon to regulatory regimesthat rely on
alicenceto deliver regulatory functions.

It is intended that Monitor will not automatically revoke the licence of a provider at
their request where the continuity of servicesthey are providing isrequired. Inthisway,
providers of such services will not be able to avoid their obligations to provide such
services simply by requesting revocation of their licence.

It isalso intended that before revoking alicence for failure to comply with a condition
of it, Monitor will first consider whether it could address the situation using itslicence
enforcement powers.
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Sections 90, 91, 92 - Representations, notice and appeals

768.

769.

770.

771

Thefirst of these sections requires Monitor to give the relevant provider advance notice
when it proposes to either refuse or revoke a licence; and to state the reasons for its
intended course of action. This notice must also specify the period within which the
provider may make written representations to Monitor, alowing them the opportunity
to make a case against Monitor’s proposal if they wish to. This period must be at |east
28 days.

The next section specifiesthat once Monitor reachesadecisionto either refuse or revoke
alicence, it must notify the relevant provider of its decision and explain the right of
appeal. The section al so stipul ateswhen Monitor’ sdecision to revokealicence becomes
final. Thisis (a) if an appeal is brought, when the appeal is concluded or abandoned;
(b) when the provider declares its intention not to appeal; or (c) the day after the day
that the period for bringing an appeal ended.

The last of these sections provides for the process for appeals to the First-tier Tribunal
against a decision of Monitor to refuse a licence application or revoke a licence. The
Tribunal is the main appeals Tribunal in the UK, run by the Tribunals Service and
established by Parliament under the Tribunals, Courts and Enforcement Act 2007. It
is aso used for Care Quality Commission registration appeals and for other appeals
relating to care standards and mental health issues. It is also used for appeals against
decisions by other regulators, including the Office of Fair Trading and the Environment
Agency.

Subsection (2) specifies the possible grounds for appeal as an error of fact amistakein
law or unreasonableness. The Tribunal may either confirm Monitor’s decision, direct
that Monitor’'s decision is not to have effect, or send the case back to Monitor for
reconsideration.

Section 93 - Register of licence holders

772.

773.

This section requires Monitor to keep and publish a register of licence holders. The
register must contain such information as Monitor thinks necessary to keep the public
informed about licence holders, including details of every licence granted or revoked.
The information must be available to the public for inspection at Monitor’s offices or
availableon request. However, there might be occasionson which it was not appropriate
to release certain information to the public. Subsection (5) therefore provides for
regulations setting out what information should not be accessible. Subsection (6)
provides Monitor with power to charge a fee for providing a copy or extract of the
register.

This section makes very similar provision to that for the register kept by the Care
Quality Commission (see section 38 of the Health and Social Care Act 2008).

Licence conditions

774.

These sections make provision in relation to the two types of licence conditions that
Monitor may set. Standard conditions will apply to all providers, or to all providers
of a certain type (based on their nature, the services they provide, or the areas
where they provide the services). Specia conditions set individual requirements for
individual providers. Creating different types of conditions gives potential providers
some certainty over what a licence will entail (standard conditions), whilst enabling
Monitor to tailor licences as appropriate (special conditions).

Section 94 - Standard conditions

775.

This section requires Monitor to set and publish the standard licence conditions.
Standard conditions might include basi c requirements necessary to support the regul ator
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776.

7.

778.

779.

These notes refer to the Health and Social Care Act 2012
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in exercising its functions, such as submitting the information about service provision
that Monitor needs to set prices effectively.

Before determining the first set of standard conditions, Monitor must publish its draft
standard conditions and consult the persons listed in subsection (8).

Subsections (2) to (6) alow Monitor to set different standard conditions for different
types of licences by reference to the nature of the provider, the services provided
or the geographical area in which services are provided. Monitor could use this
power to set additional licence conditions to apply to certain providers to ensure
the continuity of certain services provided by them. For example, Monitor may set
particular requirements on foundation truststo ensurethey arewell governed, consistent
with foundation trusts' duty to exercise their functions effectively, efficiently and
economically, as necessary conditions of their continued ability to provide NHS
services (see section 164). The intention is to enable Monitor to differentiate standard
licence conditions, where necessary, to protect and promote patients’ interests and to
reflect particular statutory requirements asthey may apply to foundation trusts and other
types of healthcare provider. In addition, by differentiating standard licence conditions
appropriately, Monitor may seek to achieve afair playing field for providers.

Subsections (4) to (6) impose constraints on Monitor’s ability to set different licence
conditions relating to the nature of the provider. Subsection (5) allows for different
standard licence conditions to be imposed in relation to governance to take account of
differencesin the status of different licence holders. Subsection (6) allowsfor different
standard licence conditions to be imposed so as to achieve an equivalent regulatory
burden on providers as a result of the licence, for example, where different standard
licence conditions are appropriate to take account of differencesin the burdensto which
different types of provider are subject.

The Secretary of Stateisgiven the power in subsection (10) to reject Monitor’ s proposed
first set of standard conditions, as awhole rather than asindividual conditions.

Section 95 - Special conditions

780.

781.

782.

The power to include specia licence conditions under subsection (1) is designed to
address issues specific to particular licence holders, in situations where it would be
problematic to define a description of relevant licences and applicable conditions, and
hence to use standard licence conditions alone. For example, Monitor could use this
provision to set licence conditionsfor aprovider to secure continuity of NHS servicesin
particular circumstances that Monitor considered were not captured within the standard
licence conditions. Also by way of example, Monitor may set special licence conditions
for afoundation trust (or other provider) which it considered were necessary in response
torisksit identified; or to set special conditions prospectively so that those conditions
would come into effect when interventions to secure the continuity of those services
were required.

Monitor isabletoincludeaspecial condition (or modify an existing one) if the applicant
or licence holder consents. If that party does not agree and Monitor still wants the
special condition or modification to beincluded inthelicence, it may under section 101,
make a reference to the Competition Commission, which will then investigate the
appropriateness of including the specia condition or making the modification.

Before including a special condition, or modifying one, Monitor must to comply with
the notice requirements in subsections (2) to (5).

Section 96 - Limits on Monitor’s functions to set or modify licence conditions

783.

This section specifies the purposes for which Monitor can set or modify licence
conditions. Monitor would only be able to set licence conditions for the purposes
specified in subsection (2). For example, Monitor may use its licensing powers to
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support commissioners in securing continuity of services or to enable integration of
services and co-operation between providers.

Subsection (4) provides that Monitor must not exercise its powers to set or modify
conditions so as to unfairly advantage or disadvantage providers as a result of their
having a particular status, including whether they are in the public or private sector.

Section 97 - Conditions. supplementary

785.

786.

787.

Subsection (1) provides, by way of example, a non-exhaustive list of conditions that
Monitor might include in licences. These include a requirement for licence holders
to pay Monitor such fees as Monitor may determine in respect of the exercise of its
licensing functions; a requirement that providers charge for services in accordance
with the national tariff (see Chapter 4); and the conditions for securing the continued
provision of NHS services. Subsection (7) gives Monitor the power to apply time
restrictions to conditions, either by indicating when a condition should take effect or
when it should end.

Subsection (3) specifiesthat Monitor must not usethe powersit has under subsection (1)
(c) to direct alicence holder to give access to its facilities to another provider.

Subsection (4)(a) provides that Monitor can require NHS foundation trusts and bodies
which were former NHS trusts to notify the Office of Fair Trading if they intend to
enter into amerger situation, being arrangements or transactions which would result in
the trust’s, or another business's, activities ceasing to be distinct. This provision is to
ensure that the Office of Fair Trading has notice of mergersinvolving NHS foundation
trusts, or former NHS trusts. Subsection (4)(b) specifiesthat this requirement no longer
appliesafter five yearsfrom the date on which the condition wasincluded in thelicence.

Section 98 — Conditions relating to the continuation of the provision of services etc.

788.

789.

790.

This section makes further provision about Monitor’s licensing powers to support
commissioners in securing continuity of health care services for the purposes of the
NHS. Subsection (1) provides that Monitor may, in particular (but not by way of
limitation), set conditionsunder section 97(1)(i)(i) requiring alicence holder: to provide
information to commissioners and other persons as directed by Monitor; to alow
Monitor to enter and inspect its premises; and to co-operate with persons appointed
by Monitor to assist in the management of the licence holder’s affairs, business and
property. SQubsection (2) requires commissioners to also co-operate with any such
persons appointed by Monitor. Monitor may set such other licence conditions for the
purposes of ensuring a provider continues to be able to provide NHS services under the
terms of its licence as Monitor considers appropriate, subject to sections 94-96. This
may include, for example, requirements relating to liquidity and, where appropriate,
actions to ensure the provision of services is effective, efficient and economic in the
long term.

Monitor could take a number of measures under licence conditions set under
section 97(1)(i)(i) to protect the continuity of NHS services in the case of a provider
in financial difficulties (in “distress’). For example, Monitor could direct a provider in
distressto appoint a“turnaround team”, or require aprovider to provideinformation and
access to their records and premises to a continuity of service planning team appointed
by Monitor. The aim of such measures would be, wherever possible, to return the
provider to normal operation as soon as possible and ensure the continuity of services
which required protection.

Subsection (3) requires Monitor to carry out an on-going assessment of the risks to the
continued provision of services to which alicence condition under section 97(2)(i), (j)
or (k) applies. This enables Monitor to intervene early to assist providers to reduce any
unacceptable risk.
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Subsection (4) requires Monitor to publish guidance for licence holders on the
requirements placed on them via licence conditions under section 97(1)(i), (j) or
(k) for ensuring the continuity of services. Monitor must also publish guidance for
commissioners of services subject to such conditions on the exercise of their functions
in connection with the licence holders who provide those services. This could include
guidance on their role in the turnaround of licence holders in distress, or in taking
steps to plan for possible unsustainability of a licence holder. Before publishing
such guidance (whether initially or as revised), Monitor must obtain the approval of
the NHS Commissioning Board and the Secretary of State. Subsection (5) requires
commissioners of serviceswhich are subject to continuity of service conditionsto have
regard to such guidance.

Section 99 — Notification of commissioners where continuity of servicesisat risk

792.

Thissection providesfor action to be taken by Monitor as part of its ongoing assessment
of risk to the continuity of NHS health care services. It obliges Monitor to notify
the NHS Commissioning Board and CCGs where it identifies significant risks to the
provision of servicesand is satisfied that thisis attributabl e to the way in which services
are configured. Subsection (5) requires the Board and CCGs to have regard to such
notifications when arranging for the continued provision of NHS health care services.
It would be for commissioners to decide how best to respond to notifications under this
section and section 126.

Section 100 - Modification of standard conditions

793.

794.

795.

796.

This section makes provision for modification of standard licence conditions in all
providers' licences or in licences of a particular description. Before making such a
modification, Monitor must comply with the notice requirements set out in subsections
(2) to (5). These require Monitor to notify its intention to modify standard licence
conditionsand create the opportunity for those notified about the proposed modification
to make representations.

Under subsection (6)(a) Monitor may make the modification if it received no objections
from licence holders who would be affected by the change (relevant licence holders).

Where Monitor does receive representations from relevant licence holders, it may
nonetheless make the modification if the proportion of licence holders objecting
were below proportions specified by the Secretary of State in regulations made
under subsection (7). These regulations are subject to the affirmative Parliamentary
procedure. Regulations must specify two proportionsfor these purposes. Thefirst isthe
proportion of relevant licence holders who objected, expressed as a percentage of all
relevant licence hol ders affected (the “ objection percentage”). The second proportionis
the number of relevant licence holders who objected, weighted according to their share
of the supply of such services as may be prescribed (the “ share of supply percentage”).
This process is designed to enable Monitor to change standard licence conditions, but
only where providers collectively do not have substantial objections to the proposed
change. Where the objection percentage and/or the share of supply percentage exceed
those specified in the regulations, Monitor may only make the proposed change in
accordance with section 101.

Other provisions of section 100 deal with situations where Monitor modifies the
standard licence conditions. Subsection (10) provides that Monitor must publish
the modifications. It also gives Monitor the power to make modifications to other
conditionsin alicencethat might be required as aconsequence. Thirdly, Monitor isa so
required to make the same modifications to future licences, where that is appropriate.
The latter two requirements are to ensure consistency across licences.
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Section 101 — Modification references to the Competition Commission

797.

798.

799.

800.

Under subsection (2) Monitor may make a reference to the Competition Commission
when the applicant or licence holder refused to accept a proposal to include, modify or
omit a special licence condition. Under subsection (4) a reference may also be made
where Monitor is unable to modify the standard licence conditions because the number
of licence holders objecting to the change exceeded one or both of the proportions set
out in regulations made under section 100(7).

The Competition Commission is required to investigate and report on the matters
contained in the reference from Monitor. Subsections (2) and (4) set the parameters
for the Commission’s investigations and reports under this section. In all cases, the
Commission must consider whether any of the matters specified in the reference and
which relate to the provision (or potential provision in the case of special licence
conditions) of healthcare servicesare operating, or could be expected to operate, against
the public interest. The Commission could not, therefore, consider references in terms
of the impact on competition as an end in itself. Where a reference is made under
subsection (2) and hencefollowstherefusal by an applicant or licence holder to include,
modify or omit a specia licence condition, the Commission must also investigate and
report on whether the inclusion, modification or omission of a special condition in a
licence would remedy or prevent the detriment to the public interest. Where areference
is made under subsection (4) and hence following objections from licence holders to
proposals for standard licence conditions, the Commission must also investigate and
report on whether theinclusion, modification or omission of standard licence conditions
(applicableto al or agroup of providers) would remedy or prevent the detriment to the
public interest. Hence, in considering references from Monitor under this section, the
Competition Commission’s prime concern is whether the proposed licence condition
or modifications would be in the public interest.

Subsection (5) gives effect to Schedule 10, which makes provision about investigations
by the Competition Commission. Paragraph 7(2) of Schedule 10 requires Monitor to
make changes to licence conditions in line with reports by the Commission following
these investigations.

Subsection (7) enables Monitor to makeincidental or consequential changesto the other
conditionsinalicence, where one or more conditionsin thelicenceischanged following
a reference to the Competition Commission under this section. Monitor must also
modify the conditionsin licencesit issued in future, so that the these conditions, asthey
would apply to al providers or all providers of a particular description, are the same.
This provision avoids the need for Monitor to give notice and consult where it modifies
standard licence conditions following a report by the Competition Commission under
this section.

Schedule 10 - References by Monitor to the Competition Commission

801.

802.

803.

Under paragraph 1, where Monitor makes a reference to the Competition Commission
Monitor is able to change what is included in that reference by giving notice to the
Commission. The Commission is obliged to accept the variation.

Theintention of paragraph 2 isto enable Monitor to assist the Competition Commission
by identifying in a reference or variation of a reference, any aspects of the referred
matter that might have an adverse effect on the public interest, and by suggesting any
alterations to licence conditions to avoid or remedy these effects. Paragraph 3 requires
Monitor to publish any reference, or variation to a reference, and to send notice of a
reference or variation to relevant applicants, licence holders and CCGs and to the NHS
Commissioning Board (section 101(5)(a) refers).

Paragraph 4 requires Monitor to provide relevant information and assistance to the
Competition Commission and the Commission to take information supplied into
account.
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Under paragraph 5, a reference to the Competition Commission must specify a period
— not longer than six months from the date of the reference — within which the
Commission must report. The Commission’ s report only has effect if it is made before
the expiry of the period stated in the reference or at the end of an extended period. An
extended period applies where the Commission sought this from Monitor and where
Monitor is content that special reasons for extending the period existed. An extension
may befor no morethan six monthsand Monitor may grant only one extension. Monitor
must send notice of the extension to the relevant persons, and publish the notice.

Paragraph 6 requiresthe Commission, when reporting on areference, to present definite
conclusions, including details of any aspects it concludes might have negative impacts
on the public interest. There must also be explanations as to how the inclusion,
modification or omission of licence conditions could remedy or prevent those impacts.

This paragraph also requires that a conclusion in a report must have the agreement
of at least two thirds of the group assigned to the investigation by the Competition
Commission. If amember of the group disagreed with a conclusion, they may require
theinclusion in the report of a statement of their disagreement and the reasons for it.

The Commission must ensure acopy of itsreport on areferenceissent to Monitor, who
isthen required to send a copy to the Secretary of State. Not less than 14 days after the
Secretary of State received the copy under paragraph 6(6), Monitor is required to send
a copy to applicants or licence holders affected by the conclusions in the report, the
NHS Commissioning Board and CCGs likely to be affected by the mattersto which the
report relates. Monitor is required to publish the report within 24 hours of complying
with this requirement.

Changesfollowing report

808.

809.

Paragraph 7 requires Monitor to act on relevant recommendations made by the
Competition Commission. Before doing so, Monitor must send anotice of the proposed
changes to licence conditions to the relevant persons, explaining why it is taking such
action, and publish the notice. The notice must specify a period — of at least 28 days
from the date of publication - within which comments on the changes may be made.
Once Monitor had considered the responses, it must notify the Commission, specifying
the changes it proposes to make in response to the Commission’s report.

There would then be a four-week period, during which the Commission may direct
Monitor (under paragraph 8) not to make the changes set out in the notice, or not to
make some of the changes. Insofar as the Commission does not issue such directions,
Monitor is required (under paragraph 7(11)) to make the changes it has proposed in
response to the Commission’ s report.

Competition Commission’s power to veto changes

810.

811.

812.

Under paragraph 8, the Competition Commission may apply to the Secretary of State
asking him to direct that the four-week period for it to veto Monitor’ s proposed changes
to licence conditions be extended by 14 days.

Where the Commission vetoes changes proposed by Monitor, it must give notice of
the changes Monitor proposed and its reasons for directing Monitor not to make them.
The Commission isrequired to make any changesto licence conditionsthat it considers
necessary to address any adverse effectsto the public interest identified initsreport that
it considers would not be remedied or prevented by the changes proposed by Monitor.
The Commission must give Monitor and other relevant persons (section 101(5)(a)
refers) 28 days' notice of the changesit proposesto make, during which representations
could be made. It must also publish the notice.

Once the changes had been made, the Commission must publish details of them and
state why it had made them.
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Disclosure

813.

Paragraph 9 requires the Commission, before making a report or giving notice in
relation to its power to veto Monitor’s proposed changes, to ensure that no information
harmful to the public interest, no sensitive commercial information and no information
which might significantly harm an individual’ s interests is included.

Power s of investigation

814.

Paragraph 10 provides that a number of investigative and enforcement powers
under specified sections of Part 3 of the Enterprise Act 2002 apply, with specified
modifications, for the purposes of references by Monitor to the Competition
Commission.

Section 102 - Modification of conditions by order under other enactments

815.

This section provides that the Office of Fair Trading, the Competition Commission
and the Secretary of State, as relevant authorities, can modify standard conditions or
conditions of a particular licence, by an order made under various specified provisions
of the Enterprise Act 2002. This provision is to ensure that the licensing regime is
consistent with measures taken under that Act, or can be modified as part of remedies
imposed under that Act. Theinclusion of aprovision of thistypeisconsistent with other
regulatory regimes.

Section 103 — Standard condition as to transparency of certain criteria

816.

The effect of this section is to require that Monitor must include a standard condition
in al licences, which requires licence holders to act transparently in the setting and
application of criteria for determining patient eligibility for particular services, for
accepting or rejecting referrals, or determining the manner in which services are
provided to that person. Thisis intended to ensure that providers act transparently in
determining clinically appropriate care for patients and do not discriminate on non-
clinical grounds. Nothing in this section will affect aperson’ s entitlement to a particular
trestment under the NHS. This transparency requirement will only operate wherever
those services are subject to patient choice of provider. This will enable Monitor
to minimise the scope for providers to make extra profits by ‘cherry picking'- i.e.
delivering a service only in less complex cases — by requiring them to be transparent
about these matters. Subsection (3) specifies that certain powers conferred on Monitor,
the Secretary of State, the Office of Fair Trading, and the Competition Commission by
sections 100, 101 and 102 and Schedule 10 to modify licence conditions may not be
used to omit such a condition from licences.

Enfor cement

817.

Sections 104 to 110 provide Monitor with the necessary powers to enforce the
licensing regime. Whilst the Monitor and the Care Quality Commission will work
jointly in relation to the licensing procedure, the two organisations have separate
enforcement responsibilities. However, they are obliged to share information about
relevant enforcement actions taken. Monitor’s enforcement powers are modelled on
the set of civil sanctions for regulatory regimes laid down in Part 3 of the Regulatory
Enforcement and Sanctions Act 2008.

Section 104 - Power to require documents and information

818.

Subsection (1) provides Monitor with apower to require personslisted in subsection (2)
to provide to Monitor any information that it needsto carry out its regulatory functions
(as specified in subsection (4)). This power would apply to commissioners, applicants
for licences, licensees, providers of NHS services exempted from holding alicence, or
providers operating without alicence when they should have one. Itspurposeisto alow
Monitor to obtain the information it would need to operate effectively and fulfil its
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functions. For example, Monitor could require a provider to submit information about
its financial situation to support regulatory work to protect continuity of services, or
about its prices to support tariff calculation.

Information might be needed from providerswho are currently exempted from licensing
if, for example, Monitor and the NHS Commissioning Board decided to extend the
scope of tariff pricing to a new service, and needed information on the prices of these
servicesto do so.

Section 105 - Discretionary requirements

820.

821.

822.

823.

824.

‘Discretionary requirements’ are obligations which Monitor may place upon a provider
of NHS services if it breached a licence condition, or failed to hold a licence when it
isrequired to; or on any person who failed to provide Monitor with information under
the previous section. Discretionary requirements are intended to act as an incentive to
comply and a means of rectifying any problems.

Subsection (2) outlines the types of discretionary requirements that Monitor may
impose. They are:

* a monetary penalty of such amount as Monitor may determine, up to 10% of
turnover of the person in England (‘ variable monetary penalty’);

* action to cease the breach in question, or make sure it did not continue or happen
again (‘ compliance requirement’). An example of this might be a requirement that
aprovider cease plans to dispose of an asset that was needed for the provision of a
service, the continuity of which was required, or to take action to mitigate financial
risk (in breach of a condition relating to financial viability) that would threaten the
continuity of such services;

e actiontorestorethe position to what it was before the breach occurred (‘ restoration
requirement’). For example, Monitor could requirethat aprovider re-open aservice
that it had closed in breach of alicence condition.

The Secretary of State is given power by regulations to prescribe how turnover
would be calculated for the purposes of the 10% limit on variable monetary penalties
(subsection (4)).

Subsection (3) provides that Monitor must not impose discretionary requirements on a
provider on more than one occasion in relation to the same breach, but Monitor may,
however, take action to enforce the discretionary requirements it has imposed on a
provider to remedy such a breach.

Subsection (5) providesthat a penalty imposed under this section that is not paid in full
accrues interest, but the total amount of interest charged may not exceed the amount
of the penalty itsalf.

Section 106 - Enforcement undertakings

825.

826.

‘Enforcement undertakings are settlements offered by a person to rectify one or
more breaches for which Monitor would otherwise be able to impose a discretionary
requirement. Monitor could choose whether to accept the offered settlement, based
on whether it was likely to constitute an appropriate remedy. This aternative to
discretionary requirements provides an incentive for providers and others to take
responsibility for proposing solutions to problems, and thus to be proactive about
remedying breaches.

Subsection (3) specifies what types of enforcement undertakings Monitor may accept:

e action to cease the breach or to prevent the breach continuing or happening again;
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e actionto restore the position to what it would have been before a breach occurred,
so far asispossible;

» action to benefit any licence holder or commissioner affected by a breach, which
could be payment of money; or

» other action as may be specified in regulations.

Once Monitor accepts an enforcement undertaking, it may only impose a discretionary
requirement or revoke a licence if the licensee fails to comply with the undertaking,
or any part of it (subsection (4)). Subsection (5) provides that where a provider has
partially complied with an undertaking, Monitor must take the partial compliance into
account when deciding whether to take further enforcement action.

Section 107 - Further provision about enforcement powers

828.

This section gives effect to Schedule 11, which provides further detail about both
discretionary requirements and enforcement undertakings.

Schedule 11 - Further provision about enforcement powers

Part 1 - Discretionary requirements

Procedure

829.

830.

831.

832.

833.

The procedure for discretionary requirements follows that laid down in section 43 of
the Regulatory Enforcement and Sanctions Act 2008.

Paragraph 1 requires Monitor to give notice to a person of its intention to impose a
discretionary requirement on them. The notice must provide specified details, including
the grounds for the proposal to impose the requirement, and the notice period within
which the person could make written representations, which must be at least 28 days,
except where Monitor considers a shorter period is necessary to avoid or minimise
further breaches of licence conditions. In these circumstances, Monitor may shorten the
notice period, but not to less than five days. A shorter period might be necessary to,
for example, require a provider of services subject to continuity of service conditions
who had stopped providing those services, to restore them, where continuity of those
services was required.

Paragraph 2 providesthat where, following expiry of the notice period, Monitor decides
to impose a requirement, a second and final notice must be given to the person
involved. This must include information about why the requirement is being imposed,
theimplications of failureto comply with the requirement, details of how any monetary
penalty is to be paid and of the rights of appeal.

If Monitor wishes to impose a variable monetary penalty, it must give notice of this
under paragraph 1 within five years of the breach occurring.

A person on whom Monitor imposes a discretionary requirement is ableto appeal to the
First-tier Tribunal (paragraph 3). During an appeal, the duty to fulfil the discretionary
reguirement(s) being appeal ed is suspended. There are anumber of groundsfor appeals.

¢ that the decision was based on afactual error;

that the decision waswrong in law;
e that the amount of a variable monetary penalty was unreasonable;

» that action required by Monitor was unreasonable (in the case of either compliance
reguirements or restoration requirements);

» that the decision was unreasonable for any other reason.
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Paragraph 3(4) specifies the measures the First-tier Tribunal may take following
the appeal. It could confirm or withdraw the requirement in question, or vary it.
Alternatively, the Tribunal has the same powersto act in relation to the breach(es) that
gave rise to the appeal as Monitor has in relation to them. The third option is for the
First —tier tribunal to remit the decision, or any matter relating to it, to Monitor for
reconsideration.

Paragraph 4 gives Monitor specific powers to withdraw or amend discretionary
requirements that it has imposed.

Non-compliance penalties

836.

837.

838.

Paragraph 5 gives Monitor the power to impose amonetary penalty (a*“non-compliance
penalty”) on aperson who failsto comply with acompliance or restoration requirement,
and to determine the amount of the monetary penalty. When proposing to impose such a
penalty, Monitor must serve a“non-compliance notice” on the person concerned. This
must include details of the monetary penalty and how and when it was to be paid, the
grounds for imposing the penalty, the consequences of failing to pay the penalty and
the right of appedl.

The period for payment must not be less than 28 days from the day after the date on
which the notice is received. If the person on whom the notice was served complied
with the compliance requirement within that period, the payment would cease to be
due. If the person does not pay the fine within the specified payment period, Monitor
may increase the non-compliance penalty by no more than 50%.

The grounds on which a person served with a non-compliance penalty could appeal
to the First-tier tribunal are set out in paragraph 6(2). Penalties are suspended whilst
an appeal was in progress. The Tribunal may confirm, change or withdraw a non-
compliance penalty, or remit the decision to Monitor for reconsideration.

Recovery of financial penalties and payments of penalties etc. into Consolidated

Fund
839.

Both variable monetary penaties and non-compliance penalties are recoverable
summarily as a civil debt (paragraph 7). Monitor must pay money it received from
penalties into the Consolidated Fund: it would not retain any element of the fines it
imposed (paragraph 8).

Part 2 — Enforcement undertakings

Procedure

840.

Paragraphs 9 and 10 stipulate that Monitor must consult upon and then publish a
procedure for entering into enforcement undertakings. It may revise that procedure
but it would have to publish any revision. Monitor must also publish details of
each enforcement undertaking it accepted, but with any commercial information or
information that Monitor considered would or might harm any person’s legitimate
business or personal interests redacted (paragraph 10).

Variation of terms

841.

A person giving an enforcement undertaking and Monitor may agreeto vary the terms
of an enforcement undertaking. This is intended to provide the flexibility to ater the
agreement if necessary if, for example, a provider had good reasons for taking longer
to carry out aremedial measure than was originally planned and agreed.
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Compliance certificates

842.

843.

If it is satisfied that a person had complied with an enforcement undertaking, Monitor
must issue a compliance certificate (paragraph 12). Someone who had given an
enforcement undertaking may apply for a certificate at any time.

Paragraph 13 provides that an appeal to the First-tier Tribunal may be made against a
decision of Monitor to refuse an application for acompliance certificate, on the grounds
that the decision was based on an error in fact, was wrong in law, or was unfair or
unreasonable. The Tribunal may confirm Monitor’s decision or decide that it did not
have effect.

I naccur ate, incomplete or misleading infor mation

844.

If Monitor is satisfied that information supplied by a person in relation to an
enforcement undertaking is inaccurate, misleading or incomplete, Monitor may treat
the person as having failed to comply with the undertaking. If it did this, Monitor would
have to revoke any compliance certificate given to that person in connection with the
particular undertaking.

Section 108 - Guidance asto use of enforcement powers

845.

846.

This section requires Monitor to consult on and publish guidance about the way in
which it will exercise its powers to impose discretionary requirements and to accept
enforcement undertakings (subsection (1)). Subsection (5) provides that Monitor must
have regard to the published guidancein exercising those powers. Guidance would give
licensees and others a better understanding of the enforcement action that Monitor is
likely to take in particular circumstances.

Subsection (4) providesthat the guidance must include details of when Monitor islikely
to impose a discretionary requirement and when it may not impose one, how it will
decide the amount of variable monetary penalties, and how decisions may be appeal ed.

Section 109 - Publication of enforcement action

847.

848.

Subsection (1) provides that Monitor must include information in its annual report on
discretionary requirementsit hasimposed and enforcement undertakingsit has accepted
during thefinancial year that the report covers. Under subsection (2) Monitor isnot able
toincludeinformation if it is satisfied that publication of it would or might significantly
harm thelegitimate business or personal interests of the person to whom theinformation
relates.

Subsection (3) provides that Monitor is not to include in the report information about
discretionary requirements that have been overturned on appeal.

Section 110 - Notification of enforcement action

849.

This section provides that Monitor must notify the NHS Commissioning Board,
affected CCGs and other relevant regulators of discretionary requirements it imposes
and enforcement undertakings it accepts. This provision is designed to ensure that
information about provider performance, which may be relevant to the duties and
functions of commissioners and other regulators, is shared appropriately.

Transitional provision

Section 111 - Imposition of licence conditions on NHS foundation trusts

850.

This and the following three sections provide Monitor with transitional intervention
powers over al NHS foundation trusts.

26


http://www.legislation.gov.uk/id/ukpga/2012/7/paragraph/13
http://www.legislation.gov.uk/id/ukpga/2012/7/section/108
http://www.legislation.gov.uk/id/ukpga/2012/7/section/108/1
http://www.legislation.gov.uk/id/ukpga/2012/7/section/108/5
http://www.legislation.gov.uk/id/ukpga/2012/7/section/108/4
http://www.legislation.gov.uk/id/ukpga/2012/7/section/109
http://www.legislation.gov.uk/id/ukpga/2012/7/section/109/1
http://www.legislation.gov.uk/id/ukpga/2012/7/section/109/2
http://www.legislation.gov.uk/id/ukpga/2012/7/section/109/3
http://www.legislation.gov.uk/id/ukpga/2012/7/section/110
http://www.legislation.gov.uk/id/ukpga/2012/7/section/111

851.

852.

853.

854.

855.

These notes refer to the Health and Social Care Act 2012
(c.7) which received Royal Assent on 27 March 2012

Subsections (1) and (2) provide transitional powers for Monitor to impose such
requirements on a foundation trust (in the form of additional licence conditions), as
Monitor considers appropriate, to address a governance failing. Monitor can impose
such requirements where it is satisfied that this is necessary to prevent or remedy a
breach of afoundation trust’s licence. Subsection (1) allows Monitor to impose licence
conditions relating to governance on a foundation trust where it is satisfied that the
governance of the trust will cause it to fail to comply with its licence conditions to
provide NHS services. Subsection (2) specifies that the circumstances in which these
powers may be used include those where the trust’s directors, governors, or both, are
failing to comply with conditions in the trust’s licence, or are failing to reduce the
risk of a breach of licence conditions. Monitor’s transitional powers are intended to
provide an additional safeguard to protect patients’ interestsby ensuring that foundation
trusts are well-governed and exercise their functions consistently with their duty to do
so effectively, efficiently and economically, in the early years of the new regulatory
regime, when some foundation trust governors may be inexperienced and when some
foundation trusts may be newly authorised.

Subsection (3) provides that any additional licence conditions imposed by Monitor
under subsection (1) could continue in force until Monitor’s transitional powers were
repealed by Parliament by virtue of section 112.

Subsections (5) and (6) provide Monitor with further powers to take action where a
foundation trust fails to comply with Monitor’s requirements under subsection (1).
Specifically, Monitor could intervene to require the trust to remove, replace on an
interim basis, suspend or disqualify one or more directors or governors of the trust. If
thetrust failed to do so, Monitor could take such action itself.

Subsection (7) provides that Monitor's exercise of its transitional powers in
subsection (5) is without prejudice to its ability to exercise powers to set and enforce
reguirements on foundation trusts, including requirements relating to governance, or
requirements to ensure a foundation trust’s continued ability to provide services for
the purpose of the NHS. This clarifies that the transitional powers are in addition to
Monitor’s continuing non-transitional powers to intervene where alicence holder isin
breach of licence conditions, for example, arequirement to maintain continuity of NHS
services.

Subsection (11) repeals section 52 of the NHS Act (failing NHS foundation trusts)
because Monitor will have permanent powers to protect the continuity of services
through the modified regime for unsustainable foundation trusts. It also makes related
consequential amendments.

Section 112 — Duration of transitional period

856.

857.

This section makes all foundation trusts subject to Monitor’ s transitional powers until
the Secretary of State makes an order to release either some or al trusts from the
powers. The first such order may not be made before 1 April 2016, or, in the case
of a foundation trust authorised after 1 April 2014, before two years after the date
of authorisation. The order would be subject to Parliamentary scrutiny under the
negative resolution procedure, since those trusts being considered for release would
have effective governance and would therefore be at low risk of needing intervention.

Subsection (5) provides for the section to be repealed when there are no longer any
foundation trusts or NHS trusts which might become foundation trusts to which the
powers might apply.

Section 113 — Ordersunder section 112: criteria for deciding applicable trusts

858.

This section sets out the process to be followed when the Secretary of State decides
to make an order to release foundation trusts from Monitor’s transitiona intervention
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powers. Subsection (1) provides that the Secretary of State must notify Monitor where
he proposes to make an order releasing trusts from the powersin thisway.

Subsection (2) provides that, where Monitor receives a notification under
subsection (1), it must develop criteria to decide which foundation trusts should be
released from its transitional intervention powers. Subsection (3) reguires Monitor to
consult the Care Quality Commission and other appropriate persons and to obtain the
Secretary of State's approval for the criteria before applying them.

Subsection (4) requiresthat, following approval by the Secretary of State, Monitor must
publish the criteria. Monitor must apply the criteria to decide which foundation trusts
should be released from the transitional intervention powers. Monitor must notify the
Secretary of State about which foundation trusts it has determined should be released
from the transitional powers and publish alist of those trusts.

Subsection (5) provides for a situation where the Secretary of State did not approve the
criteria developed by Monitor under subsection (2). Monitor would have to propose
revised criteriato the Secretary of State and repeat the processin subsections(3) and (4).

Subsection (6) requires the Secretary of State, on receiving notification from Monitor
under subsection (4), to review Monitor’ s determination about the trusts to be released.

Section 114 - Repeal of sections 112 and 113

863.

This section repeal s the previous two sections when section 111 (Imposition of licence
conditions on NHS foundation trusts) on transitional intervention powers is repeal ed.
That section is repealed when it no longer has any effect in relation to any foundation
trusts and there are no NHS trusts | eft in existence.

Chapter 4 —Pricing

864.

These sections set the framework for setting prices for health care services provided
for the purposes of the NHS.

Section 115 - Price payable by commissionersfor NHS services

865.

866.

This section makes provision about how prices are to be determined for the provision
of health care servicesfor the purposes of the NHS. Subsection (1) makes provision for
pricesto be set out in anational tariff (national prices) and subsection (2) provides that
whereaserviceisnotincludedinthenational tariff, the price payableisto be determined
in accordance with any rules set out in the tariff to cover such circumstances.

The commissionerswith aninterest in pricing under this Chapter arethose arranging for
the provisions of health care services for the NHS which are the NHS Commissioning
Board, CCGs, and the Secretary of State where section 1322 (failure by the Board to
discharge any of its functions) of the NHS Act applies. The Secretary of State’'s power
under section 1372 applies where the Commissioning Board is failing or has failed to
discharge, or to properly discharge, any of its functions.

Section 116 - The national tariff

867.

This section requires Monitor to publish “the national tariff”, a document that makes
provision about pricing of health care services for the purposes of the NHS. Subsection
(1) provides that the national tariff must:

» specify the health care services to which it applies. The tariff would include
‘currencies (i.e. the service specification which may include one or more
component health care services) that would be used as the basis for pricing and
payments;
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» gpecify the methodology (or methodologies) that had been employed by Monitor
for determining the prices payable under the national tariff (which may be different
for different descriptions of services). The methodology would include the input
data as well as the process of calculation for determining the prices payable under
the national tariff;

» gpecify the prices payable for those services, subject to any adjustments that may
be provided for under this Chapter;

» gpecify amethodology to be used by Monitor when considering agreements under
section 124 or applications under section 125 for the local modification of prices
payable under the national tariff.

Subsections (2), (4)(b), (4)(c) and (6) make provision for rules which may be included
in the national tariff providing for:

» providersand commissionersto agree to vary the prices payable under the national
tariff or the specification of a health care service specified in the national tariff
(subsection (2)). Theintent isto enableflexibility to be provided within the national
tariff, for example, to support innovation in service delivery, integration of services,
or unbundling of servicesto enable components of care to be delivered and paid for
separately, where this would be in patients’ best interests. Where such variations
are agreed, the commissioner is required by subsection (3) to keep and publish a
written statement of all such variations;

* determining prices payable for services not specified in the national tariff, (local
price setting rules) where the prices payabl e would otherwise, in the absence of such
rules, be agreed locally between commissioners and providers (subsection (4)(b));

» the determination of which ‘currency’ (see paragraph 832 above) applies where a
service is specified in more than one way under the national tariff, or under any
local price setting rules (subsection (6)); and

» governing the making of payments to the provider (subsection (4)(c)).

Subsection (5) provides that local price setting rules under subsection (4)(b) may also
include the specification of currencies for health care services which are not specified
under subsection (1)(a). This provision would allow standard currenciesto be specified
a a national level, where the prices are to be determined locally. This would support
expansion in the range of services covered by the nationa tariff over time, where this
would be in patients’ best interests.

Subsection (4)(a) provides that the nationa tariff may also specify variations to the
national pricesfor aservice based on the circumstancesinwhich that serviceisprovided
or any other factors relevant to providing that service, for example, to take account of
whether the service is provided in a hospital setting or in a patient’s home, or to take
account of clinical complexity.

Subsection (7) providesthat the national tariff may include guidance on: the application
of any rules included in the national tariff (except rules on making payments to
providers); the discharge of the duty under subsection (3) to publish variations
agreed between the provider and commissioner under any such rules; and, the
application of variations in the national tariff made in accordance with subsection (4)
(8). Commissioners must have regard to any guidance provided.

Subsection (8) provides that the national tariff may specify different prices payable,
or variations of the prices payable, for a specified health care service (or services of
a specified description) to different types of provider. However, the different prices
payable, or variations of the prices payable, could not be based on whether the provider
is in the public or private sector or any other aspect of the status of the provider
(subsection (10)). For example, a differential price could be specified for providersin
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central London due to the additional costs of land and buildings but the prices payable
cannot be based on whether the provider is public or private sector. Prices specified in
the national tariff would not be able to include prices for public health services.

Subsection (12) providesthat the national tariff has effect for the period specified in the
tariff or until anew edition of the tariff takes effect.

Subsection (13) requires Monitor to have regard to the mandate set by the Secretary
of State (published under section 13A (mandate to the Board) of the NHS Act) when
carrying out its pricing functions under this Chapter.

Section 117 — The national tariff: further provision

875.

876.

877.

878.

This section provides that the specification of ahealth care service in the national tariff
or as determined by local price setting rules can take any form, including describing
aservice:

* by reference to one or more of itsindividual components,
* asa“bundle’ of services constituting a course of treatment; or
e asagroup of services.

Subsection (2) provides that where the service is specified in the national tariff
by reference to its components, the tariff must specify the prices payable for each
component. If two or more services are bundled, the tariff must determine the prices
payable for the bundle as a whole. Where services are grouped, the tariff would
determine the single price for the provision of any service listed in the group (in other
words, the same price would apply to each service listed).

Subsection (3) provides that where a serviceis specified under local price setting rules,
the national tariff may include rules to determine the price for each component or
bundle, or the price that would apply to each service specified within a defined group
of services.

Subsection (4) provides for Monitor to direct a commissioner to reverse actions taken
where the commissioner agrees to pay a price other than the price payable under the
national tariff. Under subsection (5) Monitor may direct the commissioner to take steps
to prevent recurrence of afailureto comply with rulesinthe national tariff (for varying a
service specification or price, for local price setting, asto payments, or for determining
which specification should apply where a service is specified in different ways), or to
restore the position to what it would have been had the failure not occurred.

Section 118 - Consultation on proposals for the national tariff

879.

The national tariff must include certain elementsand subsections(7), (8) and (9) require
that Monitor and the NHS Commissioning Board agree those elements. The proposals
for these elements must be included in anotice published and sent to all commissioners,
relevant providers and other persons considered appropriate (subsection (1)). The
elements are:

* the health care services to which the national tariff would apply, including the
‘currencies’ or units of services for which there are prices specified in the national
tariff;

» the methodology (or methodologies) for determining the prices payable for those
services, which would include the input data and the processes of calculation for
determining the prices payable under the national tariff;

» the prices payable for those services, including any provision for adjustments that
Monitor and the NHS Commissioning Board have agreed should be applicable;
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» the methodology to be used by Monitor when considering an agreement for aprice
modification under section 124 or an application for a price modification under
section 125.

The national tariff may also include other elements. If they are included subsections
(10), (12) and (12) require that Monitor and the NHS Commissioning Board must also
agree those elements and that the proposals for them must be included in the notice
published under subsection (1)). These could be:

e variations on the prices payable and any associated guidance;

e rules under which providers and commissioners could agree to vary the prices
payable under the national tariff and any associated guidance;

» rulesfor determining prices payablelocally for services not specified in the national
tariff and any associated; and

» rulesfor determining which ‘currency’ (see paragraph 832 above) applies where a
service is specified in more than one way, either for the purposes of determining
the prices payable under the national tariff, or under any rules for the purposes of
determining the prices payable for services where such prices are to be determined
locally, and associated guidance.

If agreement cannot be reached between Monitor and the NHS Commissioning Board
in respect of any of the components of the national tariff to be published under this
section, those matters will be determined by independent arbitration .

Once agreement has been reached, Monitor must notify all commissioners, relevant
providers and others it considers appropriate (for example providers not currently
providing NHS services) of the proposed national tariff and the proposals for the
components as required or otherwise provided for in this section. The proposals must
also be published (subsection (2)). There must be a 28-day consultation period, during
which objections could be made (subsection (13)).

Section 119 - Consultation: further provision

883.

884.

885.

Subsection (1) of this section places a duty on Monitor and the NHS Commissioning
Board, in ensuring that the prices set under the previous section represent fair
reimbursement for providersof services, to haveregardto the differential costsincurred
by providerswho treat different types of patient and differences between providerswith
respect to therange of servicesthey provide. The effect of thisisto require Monitor and
the Board to make provision for adjustments in the prices payable under the national
tariff, or within the rules for determining the prices payable locally, to take account of
variationsin clinical complexity.

Subsections (2) and (3) of this section state that when devel oping standard currencies or
units of service to beincluded in the national tariff for determining the prices payable,
or in any rules governing local prices, the Board and Monitor must act with aview to
securing standardisation of currencies across England.

Subsection (4) provides that when the Board and Monitor are developing standard
currencies or units of service for determining the prices payable, they must consider
whether such standardisation will have any significant adverse impact on the provision
of health care services for the NHS.

Section 120 - Responses to consultation

886.

This section sets out the process for commissioners and relevant providersto challenge
the methodol ogy (or methodol ogies) proposed for determining the prices payable under
the national tariff. Where an objection is made, Monitor may confirm the national
tariff only if either: the conditions in subsection (2) of this section are met or, if they
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are not met, following a reference to the Competition Commission. The Competition
Commission would be required to determine if the methodology is appropriate having
regard to Monitor’ s duties under this Act and in accordance with the provisions of this
Chapter.

The conditions in subsection (2) are that the percentage of commissioners or relevant
providers who object to the pricing methodol ogy (the objection percentage), or, as may
be prescribed in regulations made by the Secretary of State, the percentage of relevant
providers weighted by their share of supply (the share of supply percentage) who
obj ected to the pricing methodol ogy, are both less than the prescribed percentages. The
regulations may include provision about the method for determining share of supply.

This section also gives effect to Schedule 12, which makes provision about the
procedure for references by Monitor to the Competition Commission, in circumstances
where the objection percentage and/or the share of supply percentage, as may
be prescribed, were met and about how the Commission should handle any such
references.

Schedule 12 - Procedure on references under section 120

889.

890.

891.

892.

893.

894.

This Schedule provides that, in making a reference to the Competition Commission,
Monitor must outline its reasons for the proposed pricing methodology. Monitor also
hasto include the reasonsfor considering that there are no grounds for the Commission
to determine that the proposed methodology is inappropriate. The grounds on which
the Commission could make such a determination are set out in section 121(4).
Monitor must send a copy of any reference to the NHS Commissioning Board
and to those persons (i.e. relevant providers or CCGs) who had objected to the
proposed methodology (paragraph 1(2)). Those persons can make representationsto the
Competition Commission about Monitor’s reference, within 10 days of receiving the
copy of thereference. A person who makes arepresentation must provide Monitor with
acopy. Monitor may reply to the representations, within 10 days of receiving its copy;
and, if it chooses to do so, must send the person a copy of that reply (paragraph 2).

On receipt of areference, the Chairman of the Commissionisreguired to select agroup
to consider the reference, make a determination and give any directions to Monitor to
give effect to the determination (sub-paragraph (1) of paragraph 3). Sub-paragraphs (2)
to (6) of paragraph 3 make provision about the constitution of the group, including that
it must comprise three members of the Commission. Sub-paragraph (7) providesthat a
decision of the group will only be effectiveif all members are present when the decision
is made and two of the three members are in favour of the decision.

The Competition Commission may make rules on the procedure to be followed in
making determinations on references (paragraph 11). In particular, this could include
time limits for oral evidence. Any rules must be published.

Paragraph 4 makes provision about the timetable for references. The group must make
a determination within 30 working days of the last date on which Monitor is entitled
to respond to the objectors.

The group may extend the deadline by not more than 20 working days and not morethan
once. The Competition Commission would have to notify the extension to Monitor, the
NHS Commissioning Board and those persons who had objected.

Paragraph 5 provides that the group may disregard:

e any representations from a person not raised by that person in the original
consultation; and/or

e any matter Monitor raises in a reply to a representation from a person that is
not included in the original reference, if it considered this necessary to secure a
determination within the permitted timescales.
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Paragraphs 6 to 8 make provision to enable the Commission to require information
in order to help it make its determination. The information could take the form of
documents, evidence at oral hearings or written statements. Paragraphs 9 and 10 make
provision relating to evidence, including provision about default. A failure to provide
information or the provision of false information is to be regarded as a contempt of
court. However, no person could be compelled to provide information that it could not
be compelled to under civil proceedingsin the High Court.

Under paragraph 12, the unsuccessful party must pay the costs the Competition
Commission incurs in making a determination on a reference. If the Commission
determines that the proposed pricing methodology should be changed, Monitor
must pay the Commission’s costs. If the Commission determines that the proposed
methodology may be implemented without changes, those persons who had objected
may be named as those required to pay the Commission’s costs. This provision is
intended to deter persons from objecting unless they have good reason to do so and
to help ensure that Monitor makes sensible and appropriate proposals for pricing
methodol ogies.

Section 121 - Determination on reference under section 120

897.

898.

899.

900.

This section provides that in making a determination on the pricing methodology, the
Competition Commission must have regard to the matters to which Monitor must have
regard in carrying out those of its functions to which the determination relates.

In reaching its determination, the Commission must have regard to any representations
made to it by relevant providers or commissioners who had objected to the
methodology, under the procedure set out in paragraph 2 of Schedule 12. The
Commission may also consider matters that Monitor was not able to take into account,
provided the nature of them was such that Monitor would have been entitled to
take them into account had it had the opportunity. This provision would enable the
Commission to take account of new information that was not availableto Monitor when
it proposed the pricing methodology, but which was relevant.

If the Commission determines that Monitor has set the pricing methodology
appropriately, Monitor can use that method.

The Commission could determine that Monitor had not set the pricing methodology
appropriately only in the circumstances set out in subsection (4). Those circumstances
are that Monitor hasfailed to have regard to matters relating to pricing methodology to
which it is required to have regard; or that the decision is based on an error of fact or
wrong in law. Where any of these apply, the Commission must refer the methodol ogy
back to Monitor for re-consideration, with the reasonsfor its decision. The Commission
would be required to notify its determination to Monitor, the NHS Commissioning
Board and those relevant providers or commissioners who made representations to
it; and to publish it, excluding any commercial information that could damage an
undertaking’ sinterests or information relating to the private affairs of anindividual that
could harm that person’ s interests.

Section 122 - Changes following determination on reference under section 120

901.

Where the Competition Commission refers a proposed pricing methodology back
to Monitor, Monitor must make any changes it considered necessary to address the
issues raised in the Competition Commission’s determination. Monitor must notify
the Competition Commission and the NHS Commissioning Board of the changes it
proposes to make and its reasons for them.

Section 123 - Power to veto changes proposed under section 122

902.

Within 28 days of receiving notification under section 122 of Monitor's proposed
changes, the Commission can direct Monitor not to implement some or all of those
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changes. When issuing such adirection, the Commission must give notice of theterms
of the direction and the reasons for it, and make the necessary changes to the pricing
methodology itself. This power of veto is to give the Commission the opportunity,
where it considered this necessary, to prevent Monitor from making changes that do
not deal adequately with the Commission’s determination on areference.

The Commission could apply to the Secretary of State for an extension of the 28-day
period by 14 days.

Before making the changes to the pricing methodology, the Commission would have
to notify Monitor and the NHS Commissioning Board of those changes including the
Commission’s reasons for the changes it proposes to make (subsection (7)). It must
provide aperiod of at least 28 days for representations (subsection (8)).

If the Competition Commission does not issue adirection to Monitor under this section,
section 122(3) requires Monitor to make the changes it has proposed.

Section 124 - Local modifications of prices of services. agreements

906.

907.

908.

This section specifies the process for aprovider of aheath care service for the purposes
of the NHS and the relevant commissioner to agree a modification of prices payablein
accordance with the national tariff (subsection (1)). This may be necessary where an
efficient provider cannot recover their costs at the prices determined in accordance with
thetariff, for example, dueto the servicesrequired by commissionersbeing of relatively
small scale such as may be the case where a provider is required to sustain provision
of Accident and Emergency or maternity servicesin arelatively less populated area of
the country. Monitor may approve any such modification if, applying the methodol ogy
agreed with the NHS Commissioning Board and published in the national tariff under
subsection 116(1)(d), it is satisfied that it would be uneconomic for the provider to
provide the service (subsection (5)). Monitor can require evidence in support of an
application for amodification (subsection (4)).

Where Monitor approves an application, it must notify the Secretary of State and those
CCGs, providersand otherswhom it considers appropriate, aswell as publishing details
of the modification and the date on which it takes effect (subsections (6) to (8)).

The Secretary of State may direct that an agreement isto be of no effect, if the Secretary
of State thinks that the agreement might breach EU obligations (for instance, state aid
rules) (subsection (9)).

Section 125 - Local modifications of prices of services. applications

909.

910.

This section deals with situations in which agreement to a local modification under
section 124 is sought by a provider but not agreed with the commissioner(s). In such
circumstances, the provider in question may make an application to Monitor for a
modification of the prices payable in accordance with the national tariff, which must be
supported by such evidence asMonitor may require (subsections (1) and (2)). If Monitor
decided it would be uneconomic for the provider to continue to provide the services as
required by the commissioner(s) without modification of the prices payable, Monitor
can grant the application and determine the modification to the price that would apply
(subsection (3)). In considering an application for such a modification, Monitor must
apply the methodology agreed with the NHS Commissioning Board and published in
the national tariff under subsection 116(1)(d) and can require evidence in support of an
application for amodification. Monitor would have to give notice of any such decision
in accordance with subsections (6) to (8).

The Secretary of State may direct that a modification contained in an application under
this section is to be of no effect, if the Secretary of State thinks that the modification
might breach EU obligations (for instance, state aid rules) (subsection (9)).
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Section 126 — Applications under section 125: notification of commissioners

911.

912.

913.

914.

This section provides for action to be taken by Monitor where it has identified
significant risk to the continuity of NHS services as part of its consideration of an
application for modification of the prices payable under the national tariff (subsections
(1)). It obliges Monitor to notify the NHS Commissioning Board and certain CCGs
where it has identified such risks and is satisfied that this was attributable to the way
in which services were configured.

Subsection (3) requires Monitor to notify the NHS Commissioning Board and such
CCGs as Monitor considers appropriate where:

a) a provider of NHS health care services applies to Monitor for a modification
to the tariff price, under section 126 (where the provider has previously been
unable to agree a modification with the commissioner of the health care services
in question), and

b) Monitor is satisfied that an unsustainable configuration of certain health care
servicesis putting services subject to alicence condition under section 97(1)(i), (j)
or (k) (for the purpose of ensuring the continuity of those services) at significant
risk.

Subsection (4) requires Monitor to publish an annual list of the notifications it has sent
to commissioners regarding unsustainable service configurations and a summary of its
reasoning in each case.

Subsection (5) requires the Board and CCGs to have regard to any such notification
received when arranging for the continued provision of NHS health care services. It
would be for commissionersto decide what action to take to address any unsustainable
configuration of services, in consultation with Local Health and Well-being Boards.

Section 127 - Correction of mistakes

915.

If amistake in the national tariff means that it does not reflect what Monitor and the
NHS Commissioning Board have agreed (or what has been determined by arbitration),
corrections may be made. Monitor must notify all commissioners, licence holders
and other persons as it considers appropriate of the mistake and the correction and
specify the date on which the correction would take effect (which could be before the
notification).

Chapter 5 —Health special administration

916.

917.

918.

This Chapter provides for a health special administration regime, based on insolvency
legislation, for the purposes of securing the continued provision of NHS services
provided by a company that becomes insolvent. The regime is intended to enable
commissioners to secure continued access to NHS services to meet the needs of their
communities.

Health special administration provides an alternative to the corporate insolvency
procedures set out in the Insolvency Act 1986 that would otherwise apply if acompany
providing NHS services becomes insolvent.

The health special administration regime appliesonly to “relevant providers’ which are
defined as companies providing NHS services to which licence conditions have been
applied by Monitor for the purposes of ensuring continuity of NHS services. Part 4
of the Act makes separate provision for trust special administration for unsustainable
foundation trusts, including arrangements for securing continuity of NHS services in
line with requirements determined by commissioners.

35


http://www.legislation.gov.uk/id/ukpga/2012/7/section/126
http://www.legislation.gov.uk/id/ukpga/2012/7/section/125
http://www.legislation.gov.uk/id/ukpga/2012/7/section/126/1
http://www.legislation.gov.uk/id/ukpga/2012/7/section/126/3
http://www.legislation.gov.uk/id/ukpga/2012/7/section/126/4
http://www.legislation.gov.uk/id/ukpga/2012/7/section/126/5
http://www.legislation.gov.uk/id/ukpga/2012/7/section/127
http://www.legislation.gov.uk/id/ukpga/2012/7/part/3/chapter/5

9109.

These notes refer to the Health and Social Care Act 2012
(c.7) which received Royal Assent on 27 March 2012

Chapter 6 makes provision about financial assistance in cases of health specia
administration or trust special administration (for NHS foundation trusts under Chapter
5A of Part 2 of the NHS Act).

Section 128 - Health special administration orders

920.

921.

922.

923.

924.

925.

Health special administration could commence only by an order of the court on an
application made by Monitor.

A health special administration order may only be sought against acompany providing
NHS services that is subject to specific licence conditions set by Monitor, under
section 97(2)(i), (j) or (k), that relate to the continued provision of NHS services.
Section 130 makes provision for the health special administration regulations to set out
regquirements for Monitor to publish and maintain details of relevant providersthat are
potentially within the scope of the health special administration regime.

Where the court makes a health special administration order, a health special
administrator is appointed (subsection (1)). The health special administrator is an
officer of the court and in carrying out their functions acts as the company’s agent
(subsection (4)). Only aqualified insolvency practitioner could be appointed as ahealth
special administrator (subsection (5)).

Under subsection (6) the health special administrator is obliged to manage the affairs,
business and property of the provider to achieve the objective of health specia
administration as quickly and efficiently as reasonably practicable.

In doing so, the health special administrator must ensure that the provider continues
to comply with the requirements and conditions of the Care Quality Commission’s
provider registration regime (provided for in Part 1, Chapter 2 of the Health and Social
Care Act 2008).

The health special administrator is aso required to act in a manner that, insofar asitis
consistent with the objectives of a health special administration, protects the interests
of the creditors of the provider as awhole, and, subject to those interests, the interests
of its members.

Section 129 - Objective of a health special administration

926.

927.

928.

Subsection (1) provides that the objective of health special administration is to secure
the continued provision of certain NHS services provided by relevant providers, so that
it becomes unnecessary for the health special administration order to remain in place.
These services are those determined by the relevant commissionersin accordance with
the criteria set out in the health special administration regulations.

Subsection (2) provides that the objective of health special administration may be
achieved by either rescuing the provider as a going concern, so that it was able to
continue in business, and/or the transfer of all or some of the services it provided to
one or more aternative providers.

The section provides for ahierarchy in these two possible outcomes. The health special
administrator is required to work towards rescuing the company as a going concern,
under subsection (5), and may only make transfers to the extent that:

» arescueisnot reasonably practicable at all or without the transfer of some services;

» arescue would not achieve the objective of health special administration or would
not do so unless services were transferred;

» transfers would produce a better result for the company’ s creditors as awhole; or

» transferswould produce a better result for memberswithout prejudicing the interest
of creditors.
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Section 130 - Health special administration regulations

929.

930.

931.

932.

933.

934.

935.

936.

937.

938.

Subsection (1) requires the Secretary of State to make regulations setting out the
detail of the health special administration regime. The regulations will be subject to
consultation and the affirmative resolution procedure in Parliament.

These provisions are designed so that health special administration can reflect existing
insolvency law and practice. Subsection (2) provides that the regulations may apply,
with modifications, the procedure of administration set out in Part 2 of the Insolvency
Act 1986 (which includes provision for the powers of administrators and the process
of administration) and other relevant legidation.

The regulations may also include provision for enabling the court to make a health
special administration order if the Secretary of State presents apublic interest winding-
up petition in relation to arelevant provider (subsection (3)).

Theregulations may make provision about the application of other corporate insolvency
procedures and the enforcement of security over property, in the context of health
specia administration.

The regulations may set out requirements for Monitor to publish and maintain details
of companies that are potentially within the scope of the health special administration
regime (subsection (5)).

Subsection (6) providesthat the regulations may al so set out further details about health
special administration. In particular, such regulations may make provision for Monitor
to issue guidance to commissioners about the exercise of their functionsin determining
the services which are to be subject to health special administration.

Theregulations may require Monitor to publish such guidance, enable Monitor torevise
it and requirethat any such guidance or revised guidanceis approved by the Secretary of
State and NHS Commissioning Board before it is published. The regulations may aso
require commissioners to have regard to any such guidance issued by Monitor. Where
commissioners exercising those functions fail to reach agreement, the regulations may
make provision for the NHS Commissioning Board to facilitate agreement or to exercise
the commissioners' functions in order to determine the issue where agreement cannot
bereached. Theintentionisthat any such provision will apply where arelevant provider
delivers services to more than one commissioner.

Theregulations may al so require ahealth special administrator to carry out consultation,
in accordance with the regulations, on the actions they recommend in relation to a
particular provider.

Subsections (7) and (8) provide that the regulations could also modify this Chapter, the
Insolvency Act 1986 and any other enactment which either makes provision about what
isto be done under that Act or isrelevant to insolvency or administration. This ensures
that the health special administration regime may be tailored to meet the needs of the
health care sector.

Subsection (9) provides that further secondary legislation (‘rules’) may be made under
section 411 of thelnsolvency Act 1986 to give effect to the health special administration
regime. Thisisconsistent with other insol vency regimes, whererulesprovidethe details
needed to make the procedures workable in practice. The rules would be made in the
normal way and the power to make rules in relation to Scotland is exercisable by the
Secretary of State (subsection (10)(b)). Rules made under this provision would apply
to any Scottish companies providing NHS services in England.
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Section 131 - Transfer schemes

939.

940.

This section allows for health special administration regulations to make provision
about the transfer of NHS services to another provider in order to achieve the objective
of health special administration.

In particular, the regulations may include provision for the transfer of property, rights
and liabilities, including the transfer of rights that individuals might have through their
contracts of employment, to alternative providers. The regulations may also require
that Monitor and relevant providers agree transfer schemes in individua cases, allow
Monitor to modify atransfer scheme with the consent of the affected parties, and allow
for modificationsto atransfer scheme to have effect from atime specified by Monitor.

Section 132 - I ndemnities

941.

This section enables the health special administration regulations to make provision for
Monitor to provide appropriate indemnities in respect of liabilities incurred or loss or
damage sustained in connection with the exercise of the health special administrator’s
functions. Any such indemnity would be paid out of the financia mechanisms
established under Chapter 6.

Section 133 - Modification of this Chapter under the Enterprise Act 2002

942.

This is a technical provision that would allow the Secretary of State to make
consequential amendments under specified sections of the Enterprise Act 2002 to
the provisions of this Chapter. This is to enable future changes to the health special
administration regime, to keep it in line with changes in the underlying insolvency
legislation.

Chapter 6 —Financial assistance in special administration cases

943.

944.

These sections require Monitor to set up effective mechanisms for providing financial
assistance to providers in health specia administration. This means companies in
health special administration and NHS foundation trustsin trust special administration.
Funding would be issued to the special administrator and could be used to finance
the costs of ensuring the continuity of NHS services, both to meet the costs maintain
continuity of services during a period of administration and to fund any one-off costs
of securing continuity of NHS services upon exit from special administration. The
intention is that providers and commissioners of such services will fund this financial
assistance through financial contributions, or other financial mechanisms, determined
by Monitor, for example, on the basis of risk. The Government expects that one
effect of the new arrangements will be to shift the burden of funding unsustainable
providers away from high-performing commissioners and providers. Under the current
arrangements, the NHS has typically funded the costs of failure through the re-
alocation of surplus funding, generated by efficient provision, or by clawing-back
funding from allocations to commissioners. Monitor will decide the detail of the new
financial mechanisms, but the Government expects it will take account of the risks
presented by individual providersand the extent to which commissioners are dependent
on one or very few providers for the provision of NHS services.

A special administrator may, during a period of special administration, use financial
assistance to cover operating costs associated with maintaining continuity of services.
This might include the continuing costs of operating services, costs of restructuring
the provider to ensure a sustainable future organisation or any indemnities for the
administrator and other relevant persons for liabilities incurred, or loss or damage
sustained in connection with the exercise of the administrator’s powers and duties.
Restructuring costs could include, but would not be limited to, renegotiation of service
contracts, restructuring of debts, or payments madeto anew operator to establish viable
provision.

38


http://www.legislation.gov.uk/id/ukpga/2012/7/section/131
http://www.legislation.gov.uk/id/ukpga/2012/7/section/132
http://www.legislation.gov.uk/id/ukpga/2012/7/section/133
http://www.legislation.gov.uk/id/ukpga/2012/7/part/3/chapter/6

945.

These notes refer to the Health and Social Care Act 2012
(c.7) which received Royal Assent on 27 March 2012

The financial mechanisms are not intended to provide long-term funding for
organisations experiencing temporary liquidity issues, nor are they intended to provide
long-term funding for servicesthat are otherwise uneconomic to supply at national tariff
because of market factors or specia service requirements. The Government envisages
that providerswill secure capital from other sources (eg the Foundation Trust Financing
Facility or other loans) to address temporary liquidity issues. In addition, the national
tariff will include a process and methodology for increasing the prices payable to a
provider, inindividual cases, where necessary to sustain continuity of servicesrequired
by commissioners that would otherwise be uneconomic to provide.

Establishment of mechanisms

Section 134 - Duty to establish mechanismsfor providing financial assistance

946.

947.

948.

949.

950.

This section places Monitor under a duty to establish effective financial mechanisms
to support the operation of the special administration regimes provided for foundation
trustsin Chapter 5A of Part 2 of the NHS Act and for companiesin Chapter 5 of thisAct.

Monitor has the power to determine the appropriate form of financial mechanisms (for
example by levying contributions to a risk pool, establishing contingent liabilities or
other approach that would best fit the risks) and whether and how the mechanisms
may need to be varied for different providers. As specified by subsection (2), these
mechanisms could include, but need not be limited to:

e providers and commissioners being required to contribute to a collective insurance
scheme or ‘risk pool’; or

e providers being required to purchase their own insurance to cover such liabilities
on failure as are specified by Monitor.

Subsection (3) provides that the mechanisms may make provision for Monitor to
recover the costs of setting up and running those mechanisms.

Thefinancial mechanismsare exempt from any provisionsof the Financial Servicesand
Markets Act 2000 and therefore not subject to Financial Services Authority regulation.
The Government considersthat Financial Services Authority regulationisnot necessary
given the statutory duties placed on Monitor and the better regulation safeguards set
out elsewherein thisAct.

Subsection (6) provides that Monitor’s duty to establish a mechanism or mechanisms
may be commenced before the rest of this Chapter. This is to allow the substantial
development work to be undertaken so that the financing arrangements can be delivered
in atimely manner.

Section 135 - Power to establish fund

951.

952.

Subsection (1) enables Monitor to establish and maintain a fund for the purposes of
providing financial assistance to providersin special administration and gives Monitor
flexibility to determinethe appropriate mechanisms (eg arisk-pool operated by Monitor
and funded by contributionsfrom providersand, subject to regulations, commissioners).

Subsections (3) to (8) impose requirements on Monitor about the management of any
such fund. Monitor is required to secure the prudential management of any such fund
and to appoint at least two fund managers. These could be individuals or firms but
Monitor must be satisfied:

* inthecaseof anindividual, that the individual has the appropriate knowledge and
experience for managing theinvestments and is not disqualified under the Financial
Services and Markets Act 2000, and
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e inthe case of afirm, that arrangements are in place to ensure that any individual
who exercises the firm’s fund manager functions, at the time of doing so, has the
appropriate knowledge and experience for managing the investments.

Applicationsfor Financial Assistance

Section 136 - Applications

953.

954.

955.

956.

957.

958.

This section provides for the process by which a special administrator can make an
application for financial assistance from Monitor.

Subsection (2) enables Monitor to specify theform of the application and the supporting
evidence required. Monitor isrequired to either grant or refuse the application.

Subsection (3) requires that Monitor notifies a successful applicant of the purpose
for which the financial assistance must be used, and the conditions attached, and
subsection (4) requires that the special administrator may not use the assistance for any
other purpose and must observe the conditions.

Subsection (6) obliges Monitor to notify an unsuccessful applicant of its reasons for
refusing an application. If a special administrator requests a reconsideration of any
refusal, Monitor must reconsider it and may reguest information from the applicant for
that purpose. Any reconsideration must be carried out by individuals other than those
who made the original decision to refuse the application (subsection (7)).

Subsection (9) provides that following reconsideration of an application, Monitor must
notify the applicant of its decision and successful applicants must be notified of the
purpose of the assistance and any conditions attached to it. Where the applicant is
unsuccessful Monitor must give reasons for the refusal.

Financial assistance can be provided only during the period during which a provider
was in special administration, however, it could be for a shorter time than the entire
period (subsection (5)).

Section 137 — Grants and loans

959.

960.

961.

This section prescribes the circumstances in which Monitor is able to give financial
assistance in the form of loans or grants in response to an application from a special
administrator. Subsection (1) providesthat Monitor may only grant financial assistance
if itis established that it is necessary to enable a provider to continue to provide some
or all of the health care servicesthat it providesfor the purposes of the NHS or to secure
aviable business to secure continued access to NHS services and that there is no other
source of funding available.

Subsection (3) provides that Monitor would be able to grant financial assistance
in whatever manner, and on whatever terms, it considered appropriate, subject to
subsection (2), which provides that those terms would have to include aterm requiring
the whole or a part of the grant to be repaid to Monitor if there were a contravention
of the other terms.

Subsections (4) and (5) provide that Monitor is able to recover overpayments in the
provision of grants and loans under this section. This includes a power to recover
interest on the amount overpaid.
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Charges on Commissioners

Section 138 — Power to impose charges on commissioners

962.

963.

964.

965.

966.

Thissection givesthe Secretary of State the power to make regul ationsthat would allow
Monitor to require commissioners to pay charges which relate to Monitor’s functions
to ensure continuity of NHS services.

Subsections (2) and (3) specify what must beincluded in the regulations, which includes
provision about how the charge would be calculated, to whom it should be paid and
when. The charge may befixed in the regulations or determined by referenceto criteria
set in the regulations. Where a charge is set using criteria, the regulations must require
Monitor to consult before imposing the charge. Where a charge is not paid when it is
due, regulations must provide for interest to be payable on that amount and allow for
any unpaid balance, including interest to be recoverable as acivil debt.

Where the charge is payable to a provider, Monitor may require the provider to pay
Monitor that amount in accordance with the regulations.

Subsection (5) requires the Secretary of State to consult Monitor and the NHS
Commissioning Board before making the regulations.

Subsection (6) states that regulations under this section may provide for consultation
based on the consultation provisions in sections 141 and 142 and for calculation of
amounts payable based on the provisionsin section 143 in relation to charges imposed
by commissioners.

Levy on providers

Section 139 — Imposition of levy

967.

968.

969.

Under Section 135, Monitor has the power to impose levies on providers
for the purposes of providing financial assistance during special administration
(subsection (1)).

Subsection (2) requires that before the beginning of each financial year and before
determining any levies to be imposed for that financial year, Monitor must estimate

e The funds needed to cover the potential costs of providing financial assistance
during special administration in the forthcoming financial year;

e The amount to be collected from commissioners in each financial year; and
* Any surplus funds that would remain at the end of that financial year.

Where Monitor decidesto impose alevy, subsection (3) requires Monitor to determine
the methodology for establishing the rate of the levy and when the levy would be
payable. An explanation of any changes to the methodology for establishing the rate
must be included in the consultation required to be carried out under section 141 on
any proposed levy. Monitor is able to differentiate the levies for different providers
(subsection (5)).

Section 140 — Power of Secretary of Stateto set limit on levy and charges

970.

This section enables the Secretary of State, by order and subject to the approval of
HM Treasury, to limit the amount that Monitor may raise through any provider levies
and charges on commissioners. The intention is that this power will be used only in
exceptional circumstances, if the Secretary of State considers that the total amount that
Monitor proposed to raise to support the special administration regimes was excessive.
An order under this section is subject to the affirmative resolution procedure.
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Section 141 - Consultation

971.

972.

This and subsequent sections set out the consultation requirements in relation to
proposed provider levies and the processes by which they are to be calculated.
Analogous provision in relation to commissioner charges may be made through
regul ations made under section 138(6).

This section requires Monitor to consult on the proposals for provider levies. The
section specifies detail s about the consultation process, such asthe people M onitor must
notify and the length of the consultation period.

Section 142 — Responses to consultation

973.

974.

975.

976.

This section detailshow Monitor isrequired to handl e objectionsto the proposalsraised
in responseto the consultation. Monitor may not implement the proposals unless certain
conditions set out in subsection (2) are met or, if the conditions are not met, Monitor
has made a reference to the Competition Commission.

The conditions in subsection (2) are that the percentage of providers objecting to
the proposals (the objection percentage) and, where regulations provide for this, the
percentage of providers objecting to the proposals, weighted by their share of supply
(the share of supply percentage) are both less than percentages prescribed by the
Secretary of State in regulations. Those regulations may also provide for the method
to be used in determining what is meant by “share of supply” in relation to a provider
(subsection (8)).

If the conditions are not met and areference to the Competition Commission is made, it
must be made in terms that require the Commission to investigate and report on certain
matters, specified in subsection (4). Those matters are whether Monitor has failed to
give sufficient weight to the matters to which it must have regard under section 66 in
carrying out its functions and, if so, whether that failure does or might operate against
thepublicinterest andif it does, whether that could be remedied or prevented by changes
to the proposals

Schedule 10 appliesto references made under this section, subject to the modifications
set out in subsection (5). The Schedule sets out the requirements and processes
surrounding the reference to the Competition Commission and the Competition
Commission’s determination of any reference. The Schedule also provides the process
for modification of licence conditions following references to the Competition
Commission —thisis covered in these Notes above (after the notes on section 101).

Section 143 — Amount payable

977.

978.

979.

Subsection (1) requires Monitor to calculate the amount each provider is to pay under
thelevy; and to notify the provider of that amount and when it will become payable for
each financial year the levy isimposed. The amount payable may be pro-rated where
the provider’sliability is only for part of the year (subsection (2)). It may also be zero
(subsection (3)).

Subsections (4) and (5) enable Monitor to adjust the amount payable by a provider at
any time, if Monitor judgesthat therisk of the provider going into special administration
has changed since the start of the financial year or since it last adjusted the amount.
Monitor may give notice of the proposed adjustment and where it does, it must specify
the adjusted amount.

Subsections (8) and (9) require Monitor to recalculate the amount payable where a
provider requests this, because the provider reasonably believes that the amount has
been miscalculated. This provision only applies in relation to amounts payable during
the current financia year, not past levies.
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980. Subsection (10) specifies that Monitor can recover unpaid levies, including accrued
interest, asacivil debt.
Supplementary

Section 144 — I nvestment principles and reviews

981.

982.

983.

984.

985.

Subsections (1) and (2) relate to any investments Monitor wants to make for the
purposes of providing financial assistance in special administration. A reason for
Monitor making investments might be to manage the flows of money into and out of
any fund it established to provide such assistance. It is likely that the flows out of
a fund would be “lumpy”: in that instances where a provider was placed in special
administration would be rare, but each would probably result in the drawing-down of
significant proportions of the monies held in the fund. The Government anticipates that
Monitor may want to take stepsto smooth theimpact of this“lumpiness’ upon providers
and commissioners.

Subsection (1) requires Monitor to prepare and publish a statement on the principles
governing its decisions about investments for the purposes of providing financial
assistance in special administration.

Subsection (2) provides that Monitor must review the statement annually, revising it if
necessary. If Monitor revises the statement, it must re-publish it.

Subsection (3) requires Monitor to undertake and publish an annual review of the
procedure for the operation of the trust special administration regime for foundation
trusts and health special administration regime for companies and the financial
mechanisms supporting them.

Subsection (4) specifies the purposes of such a review. Where the fund has been in
operation in the year concerned, the review must specify the income and expenditure
of the fund during the year. The published review must exclude commercially sensitive
information and information about an individua’s private affairs, where disclosure
would or might harm their interests (subsection (6)).

Section 145 - Borrowing

986.

987.

This section enables Monitor to take out loans in order to exercise its functions to
provide financial assistance. Thisisintended to give Monitor greater flexibility in the
ways it manages the flows of money into and out of any funds it holds. The nature of
failure is not entirely predictable, therefore the instances of failure could be zero for a
considerable time period and then there could, in theory, be several occurring all at a
similar time. In an instance like this, the funds may be tied up in investments to make
the most of public money. Borrowing may be a suitable alternative to releasing money
at short notice from investments (which may involve penalties).

Subsection (2) provides that Monitor would not be able to borrow beyond a borrowing
limit specified by the Secretary of State by order.

Section 146 - Shortfall or excess of available funds, etc.

988.

989.

Subsection (1) enablesthe Secretary of Stateto provide financial assistanceto Monitor,
if the Secretary of Stateis satisfied that the financial mechanism established by Monitor
to provide funds to special administrators is not generating sufficient funds or the
mechanism isnot operating effectively. Thismeansthat the Secretary of State could top
up thefinancial mechanismsto ensure the continuity of NHS services, where necessary.

Subsections (2) and (3) provide that the Secretary of State can direct Monitor to transfer
funds to the Secretary of State if satisfied that the funds generated by a financial
mechanism exceed the level necessary or if the financial mechanism is dormant or
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has been wound up. This provision is to ensure excess funds do not go unused. The
Secretary of State could use the funds for re-investment in the health service.

Chapter 7 —Miscellaneous and general

Section 147 — Secretary of State's duty as respects variation in provision of health
services

990.  Thissection inserts new section 12E into the NHS Act. Thisis intended to ensure that
the Secretary of State does not, in exercising the functions specified in subsection (2),
deliberately favour any particular sector, such as the public, private or voluntary
sector. Specifically, the new section prohibits the Secretary of State from seeking to
increase or decrease the proportion of NHS healthcare services that are delivered by
a particular description of providers. The Act provides for similar duties on Monitor
under section 62(10) and the NHS Commissioning Board under section 23.

Section 148 - Service of documents

991. Details are provided in this section of how notices required under this Part should be
sent, including details of when a notice isto be treated as having been delivered.

Section 149 - Electronic communications

992.  This section provides that Monitor may send notices in electronic form, if the person
to be notified has given permission to receive notices electronically and has provided
an email address. Monitor may impose requirements about how notices are to be sent
to it or the Competition Commission electronically; and it must publish whatever
requirements it imposes.

Section 150 - I nterpretation and consequential amendments

993.  This section provides definitions for the purposes of this Part, and gives effect to
Schedule 13.

Schedule 13 — Part 3: minor and consequential amendments

994.  Schedule 13 contains minor and consequential amendments, most of which reflect the
change of Monitor’s statutory name.
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