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CRIME AND COURTSACT 2013

EXPLANATORY NOTES

INTRODUCTION

1

These Explanatory Notesrelate to the Crime and Courts Act 2013 which received Royal
Assent on 25 April 2013. They have been prepared by the Home Office and the Ministry
of Justice in order to assist the reader of the Act. They do not form part of the Act and
have not been endorsed by Parliament.

The Notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

A glossary of abbreviations and terms used in these Explanatory Notes is contained
within Annex A.

SUMMARY

4,

The Act isin three Parts. Part 1 establishes the National Crime Agency (“NCA"). Part
2 contains various provisionsin respect of the modernisation of the courts and tribunals
system, awards of damages and costs against publishers of news-related material,
community sentencing, extradition, the proceeds of crime and other provision about the
administration of justice. Part 3 contains provisions in relation to border control, the
immigration appeal system, public order offences and drug driving as well as standard
provisionsin respect of, amongst other things, orders and regulations, commencement
and extent.

Part 1 provides for the NCA. Sections 1 to 4 and 8 and Schedules 1, 2 and 4 establish
the Agency, set out its functions, provide for the appointment of a Director General as
the operationally independent head of the NCA, and make provision for the governance
of the NCA. Section 5 and Schedule 3 provide a framework for the NCA and other
law enforcement agencies to collaborate in order to assist each other in the discharge
of their functions. Section 6 places a duty on the Director General to publish certain
information. Sections 7 and 12 and Schedule 7 make provision for the disclosure
of information by and to the NCA and for the use of information by the Agency.
Sections 9 and 10 and Schedule 5 provide for the operational powers of the Director
Genera and other NCA officers, including by making provision to enable the Director
General to designate NCA officers with one of more of the powers of a constable, a
customs officer or an immigration officer. Section 11 and Schedule 6 provide for the
NCA to beinspected by Her Mgjesty’ s Inspectors of Constabulary, and for regulations
to make provision for oversight by the Independent Police Complaints Commission.
Sections 13 and 14 place restrictions on certain NCA officers taking industrial action
and make provision for the determination of such NCA officers pay and allowances.
Section 15 and Schedule 8 abolish the Serious Organised Crime Agency (“SOCA”)
and the National Policing Improvement Agency (“NPIA™) and make transitional and
consequential provision. Part 1 is subject to Schedule 24 (The NCA: Northern Ireland)
which sets out those ‘relevant NCA provisions' in Part 1 that do not apply to Northern
Ireland.


http://www.legislation.gov.uk/id/ukpga/2013/22/part/1
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Part 2 contains provisions to further modernise courts and tribunals and in respect of
judicial appointments. Section 17 and Schedules 9 to 11 establish a single county court
and single family court in England and Wales. Section 18 and Schedule 12 provide for
applications for gang-related injunctions in respect of young persons to be considered
by the youth court rather than the county court or High Court. Section 19 provides
courts with the power to vary the designation of the local authority responsible for a
remanded young person, thus alowing the Y outh Justice Board to correctly charge
for its services. Section 20 and Schedule 13 make provision in respect of judicial
appointments, including in relation to: the number of UK Supreme Court Judges; when
a selection commission can be convened for the appointment of UK Supreme Court
judges; taking account of diversity considerations to distinguish between candidates
who are of equal merit; calculating the maximum number of judges in the Court of
Appeal and High Court by reference to the number of full-time equivalent judges; the
composition of the Judicial Appointments Commission; the selection of commissioners
and commissioners' terms of office; and the transfer of powers of the Lord Chancellor
in relation to judicial appointments to the Lord Chief Justice and Senior President of
Tribunals. Schedule 13 also makes provision for the delegation of certain functions of
Heads of Division in the event of a vacancy in the office or that the office-holder is
incapabl e of exercising specified functions.

Section 21 and Schedule 14 make provision for court judges to sit in tribunals, and
for tribunal judges to sit as court judges. Section 22 removes the restrictions on the
transfer of immigration and nationality applications for judicial review or permission
to apply for judicia review from the High Court, the Court of Session and the High
Court of Northern Ireland to the Upper Tribunal. Section 23 provides a power for rules
of court to be made to restore the second-tier appeals test when the Court of Session
considers an application for permission to appea from the Upper Tribunal. Section 24
abolishes the jurisdiction of judges of the High Court to sit as Visitors to the Inns of
Court in barristers' disciplinary hearings and instead gives power for Bar regulators to
confer rights of appeal to the High Court. Section 25 makes amendments of Part 3 of
the Tribunal, Courts and Enforcement Act 2007 relating to the use of force by bailiffs
to enter commercial and domestic premises and the definition of abandonment.

Section 26 facilitates the contracting out of all functions of fines officers and makes
provision for the costs of collecting fines and other financial penalties to be recovered
from offenders in certain circumstances. Section 27 provides for the sharing of
information in connection with the enforcement of fines and other financial penalties.
Section 28 provides for the sharing of information about social security, earnings and
whether an applicant receives tax credits, and information about a person’s income,
gains and capital, in connection with fee-remission applications. Section 29 provides
for the appointment of the Chief Executive of the UK Supreme Court and other staff.
Section 30 makes provision for the appointment, training and powers of UK Supreme
Court security officers. Section 31 clarifies the circumstances in which there may be
filming and broadcasting of judicial proceedingsin the UK Supreme Court. Section 32
allowsfor thefilming and broadcasting of judicia proceedings below the UK Supreme
Court in specified circumstances. Section 33 abolishes the offence of scandalising the
judiciary in England and Wales. Sections 34 to 42, and Schedule 15, set out the new
system for exemplary damages and costs in relation to publication of news-related
material, as well as defining those who meet the definition of a‘relevant publisher’ to
whom the new system of exemplary damages will apply.

Section 43 makes further provision about the use of force in self-defence. Section 44
and Schedule 16 make a number of changes to the framework governing community
and other non-custodial sentences for adult offenders. Section 45 and Schedule 17
provide for deferred prosecution agreements — a new tool to tackle financial and
economic crime. Sections 46 and 47 provide for legal aid payments to be made from
restrained assets in prescribed circumstances. Sections 48 and 49 and Schedules 18
and 19 amend the Proceeds of Crime Act 2002 in response to the UK Supreme Court
judgment in the case of Perry v SOCA (July 2012). Section 50 and Schedule 20 make


http://www.legislation.gov.uk/id/ukpga/2013/22/part/2
http://www.legislation.gov.uk/id/ukpga/2013/22/section/21
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10.

11.

These notes refer to the Crime and Courts Act 2013
(c.22) which received Royal Assent on 25 April 2013

various amendments to the Extradition Act 2003, including: introducing a forum bar
to extradition and removing the Home Secretary’ s obligation to consider human rights
issues when making an extradition decision.

Part 3 contains miscellaneous and general provisions. Section 51 makes a number of
amendments relating to immigration appeal rights and facilitating combined appeals
in immigration cases. Section 52 removes full rights of appeal against the refusal of a
family visit visa. Section 53 removesthein-country right of appeal of persons excluded
from the UK by the Secretary of State. Section 54 providesfor certain national security
deportation appeal sto be made out of country if they are clearly unfounded or thereisno
risk of seriousirreversible harm to the individual involved. Section 55 and Schedule 21
make further provision in respect of the powers of immigration officers. Section 56 and
Schedule 22 create a new offence of drug driving and make further provision for the
taking of preliminary drug tests. Section 57 removes the insulting limb of the offence
in section 5 of the Public Order Act 1986.

Sections 58 to 61 and Schedule 23 deal with the making of orders and regul ations under
the Act and provide for the short title, commencement and extent. Schedules 24 and 25
make provision asto the application to Northern Ireland of the provisionsin respect of
the National Crime Agency and the amendments to the Proceeds of Crime Act 2002.

BACKGROUND

Part 1: the National Crime Agency

The National Crime Agency

12.

13.

14.

15.

In July 2010 the Home Office set out the Government’s plans for policing reform in
Policing in the 21% Century?, including proposals for a new National Crime Agency
(“NCA”) to lead the fight against serious and organised crime and strengthen border
security. Further details of the Government’s proposals for the creation of the NCA
were announced by the Home Secretary on 8 June 2011 (House of Commons, Official
Report, columns 232 to 234). The accompanying The National Crime Agency: A plan
for the creation of a national crime-fighting capability (Cm 8097?) set out the proposed
structure of the NCA comprising:

*  Organised Crime Command;

e Border Policing Command,;

e Economic Crime Command;

» Child Exploitation and Online Protection Command (“CEOP”).

The four commands would be underpinned by an intelligence hub, tasking and co-
ordination arrangements and a National Cyber Crime Unit.

The NCA will build on the work of the Serious Organised Crime Agency (“SOCA”")
which was established by Part 1 of the Serious Organised Crime and Police Act 2005.

The establishment of the NCA is part of the Government’s wider organised crime
strategy, Local to global: reducing therisk fromorganised cri me®, published on 28 July
2011. Part 1 of the Act provides for the establishment of the NCA and the abolition of
SOCA and the National Policing Improvement Agency (“NPIA").

https://www.gov.uk/government/publications/policing-in-the-21st-century-reconnecting-police-and-the-peopl e-consul tation
https://www.gov.uk/government/publications/national -crime-agency-a-plan-for-the-creation-of -a-national -crime-fighting-
capability

https://www.gov.uk/government/publications/organised-crime-strategy


http://www.legislation.gov.uk/id/ukpga/2013/22/part/3
http://www.legislation.gov.uk/id/ukpga/2013/22/section/58
http://www.legislation.gov.uk/id/ukpga/2013/22/part/1
https://www.gov.uk/government/publications/policing-in-the-21st-century-reconnecting-police-and-the-people-consultation
https://www.gov.uk/government/publications/national-crime-agency-a-plan-for-the-creation-of-a-national-crime-fighting-capability
https://www.gov.uk/government/publications/national-crime-agency-a-plan-for-the-creation-of-a-national-crime-fighting-capability
https://www.gov.uk/government/publications/organised-crime-strategy
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Aboalition of National Policing | mprovement Agency

16.

17.

The NPIA was established by section 1 of the Police and Justice Act 2006. The Agency
was formed in April 2007.

The Home Office's plans for policing reform set out in Policing in the 21% Century
included proposals for streamlining the national policing landscape by, amongst other
things, phasing out of the NPIA. On 4 July 2011, the Home Secretary announced plans
to set up a police information and communications technology company” which would
take on certain functions of the NPIA. In written statements on 15 December 2011
(House of Commons, Official Report, columns 125WS to 127WS), 26 March 2012
(House of Commons, Official Report, columns 94WS to 95WS) and 16 July 2012
(House of Commons, Official Report, columns 105WSto 107WS), the Home Secretary
set out further proposals. Section 15(2) of the Act provides for the abolition of the
NPIA. The statutory duty conferred on the NPIA by section 3 of the Proceeds of Crime
Act 2002 to provide asystem for the training, monitoring, accreditation and withdrawal
of accreditation of financial investigators will move to the NCA as provided for in
paragraph 111 of Schedule 8.

Part 2: Courtsand Justice

Section 17: Civil and family proceedingsin England and Wales

Single County Court for England and Wales

18.

19.

20.

County courts are constituted under the County Courts Act 1984. There are
approximately 170 county courtsin England and Wales, prescribed by article 6 of, and
Schedule 3 to, the Civil Courts Order 1983°, as amended. Each county court has a
separate legal identity and serves adefined geographlcal area. Certain civil matters, for
examplein respect of proceedingsin contract and tort or actionsfor therecovery of land,
can be dealt with by all county courts, whereas other civil cases, for example family
proceedings, certain contested probate actions and bankruptcy claims, are handled by
designated county courts.

In January 2008, the Judicial Executive Board commissioned Sir Henry Brooke to
conduct an inquiry into the question of civil court unification. He published his report
entitled Should the Civil Courts be Unified?, in August 2008. In the report, Sir Henry
recommended that consideration should be given to whether the county courts should
become a single national court.

In March 2011, the Ministry of Justice subsequently published a consultation document
(ConsuItaIl on Paper CP6/2011) entitled Solving dlsputes in the county courts:. creating
asimpler, quicker and more proportionate system The consultation paper, which was
aimed at reforming the civil justice system in England and Wales, sought views on
whether asingle county court should be established. On 9 February 2012, accompanied
by awritten ministerial statement (House of Commons, Official Report, column 53WS),
the Government published its response to the consultation (CM 8274) announcing
its intention to implement its proposals for the establishment of a single county court.
Section 17(1) of the Act implements those proposals.

Single family court for England and Wales

21.

Family proceedingsarecurrently heard at first instancein the magistrates courts (family
proceedings courts), the county courts and the High Court. While the Family Procedure

o~NOOOA

https://www.gov.uk/government/speeches/police-reform-home-secretarys-speech-to-acpo-summer-conference
S.1.1983/713

http://www judiciary.gov.uk/publications-and-reports/reports/civil/civil-courts-unification

http://www j usti ce.gov.uk/downl oads/consul tations/sol ving-disputes-county-courts.pdf
https://consult.justice.gov.uk/digital -communications/county_court_disputes/results/sol ving-disputes-in-cc-response. pdf
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Rules 2010° largely govern the practices and procedures of all courts dealing with
family proceedings, each court’s family jurisdiction is constituted and governed by a
variety of different statues. For example, section 33(1) of the Matrimonial and Family
Proceedings Act 1984 allowsthe Lord Chancellor to designate certain county courts as
“divorce county courts’, which havejurisdiction to hear and determine any matrimonial
matters.

22. In March 2010, the Family Justice Review Panel, chaired by David Norgrove and
commissioned by the Ministry of Justice, the Department for Education, and the Welsh
Government, began their review of the family justice system in England and Wales. In
November 2011 the Family Justice Review Panel published their final report, Family
Justice Review — Final Report,10 inwhich they recommended that asingle family court,
with a single point of entry, should replace the current three tiers of court. Prior to
publication of the Panel’ sfinal report the Government consulted on the Panel’ sinterim
report and recommendation Family Justice Review — Interim Reportll. An analysis
of consultation responses was integrated into the Panel’s fina report; however, in
summary the majority of respondents to the consultation (75%) agreed that a single
family court should be created.

23. A written ministerial statement on 6 February 2012 (House of Commons, Official
Report, column WS3) announced the publication of the Government’s response to
that Panel’s final report (CM 8273)'2 The response noted “we [the Government] will
establish a single Family Court for England and Wales, with a single point of entry, as
the Review recommended”. Section 17(3) of the Act gives effect to this.

Section 18: Youth courtsto have jurisdiction to grant gang-related injunctions

24, Gang-related injunctions were introduced by the Policing and Crime Act 2009, which
made provision for civil injunctions to be granted by the county court (or High
Court) on application by the police or local authority in order to prevent gang related
violence. Thiswas amended by the Crime and Security Act 2010 to enable gang-rel ated
injunctions to be taken out against those aged between 14 and 17 by creating two new
penalties for breach.

25. Section 18, which aso introduces Schedule 12, makes amendments to provide for
applications for gang-related injunctions for 14 to 17 year oldsto be heard in the youth
court, sitting in a civil capacity, rather than in the county court (or High Court). The
effect of this measure will be to alow the courts with the most appropriate facilities
and expertise in dealing with young people to consider these matters.

Section 19: Varying designation of authorities responsible for remanded young
persons

26. Section 102(6) of the Lega Aid, Sentencing and Punishment of Offenders Act 2012
(*2012 Act”) requires the court to designate a local authority as the designated
authority for a child remanded to youth detention accommodation. A designation has
various consequences. One consequence is to make the designated authority liable
for the costs of the remand to youth detention accommodation. Regulations made
under section 103(2) of the 2012 Act provide for the recovery of a proportion of
these costs by the Y outh Justice Board for England and Wales (“the YJB”) from the
designated authority. The youth remand provisions of the 2012 Act, and regulations
under section 103(2) of that Act, came into force on 3rd December 2012. In addition,
new regulations providing for the recovery from the designated authority of the full
costs of the remand to youth detention accommodation were brought into force on 1st
April 2013.

9  Sl.2010/2955

10  http://www justice.gov.uk/downloads/publications/moj/2011/family-justice-review-final -report.pdf
11  http://www.justice.gov.uk/downloads/publications/moj/2011/family-justice-review-interim-rep. pdf
12 https://www.education.gov.uk/publications/eOrderingDownl oad/CM-8273.pdf


http://www.legislation.gov.uk/id/ukpga/2013/22/section/18
http://www.legislation.gov.uk/id/ukpga/2013/22/section/18
http://www.legislation.gov.uk/id/ukpga/2013/22/section/19
http://www.legislation.gov.uk/id/uksi/2010/2955
http://www.justice.gov.uk/downloads/publications/moj/2011/family-justice-review-final-report.pdf
http://www.justice.gov.uk/downloads/publications/moj/2011/family-justice-review-interim-rep.pdf
https://www.education.gov.uk/publications/eOrderingDownload/CM-8273.pdf

27.

28.

These notes refer to the Crime and Courts Act 2013
(c.22) which received Royal Assent on 25 April 2013

Section 102(7) of the 2012 Act provides for the court to designate any authority which
is aready looking after the child. If there is no such authority, the court isto designate
either theauthority in which the child habitually resides (“the home authority”) or that in
whose area the offence was committed. Section 19 providesthat, where the child is not
looked after, the court is ordinarily to designate the home authority. However, in some
cases the court may not be able to correctly establish the identity of the home authority
at the initial remand hearing. It will in those cases designate a different authority. A
designation may be changed at alater remand hearing, but any change only has effect
from the point at which the change is made. As such the Y JB may only recover costs
of the remand to youth detention accommodation from the newly designated authority
which relate to the period after the change has been made (but not costs which relate
to the period before the change was made — for which theinitially designated authority
remainsliable).

Section 19 amends section 102 of the 2012 Act to allow a court to make a‘ replacement
designation.” A replacement designation has the effect that the newly designated
authority is — for the purpose of liability for the costs of remand to youth detention
accommodation — designated during the period before the replacement designation was
made. This therefore allows regulations to provide for the YJB to recover from this
designated authority the costs of remand to youth detention accommodation in relation
to that period of remand.

Section 20: Judicial appointments

29.

30.

The Constitutional Reform Act 2005 (“the CRA”) made a number of substantial
changesto the processfor sel ecting and appointing variousjudicia officeholderswithin
the United Kingdom. Part 4 of the CRA, which established the Judicial Appointments
Commission, governs the selection process for appointing judicial office holders to the
courts in England and Wales, together with appointments to specified tribunals in the
United Kingdom. The Supreme Court of the United Kingdom was also established by
section 23 of the CRA. A separate process for selecting and appointing the President,
Deputy President and judges of the UK Supreme Court is governed by Part 3 of the
CRA.

In November 2011, the Ministry of Justice published a consultation document entitled
Appointments and Diversity: A Judiciary for the 21st Century (CP19/2011)%3. The
consultation sought views on legidlative changes to achieve the proper balance between
executive, judicial and independent responsibilitiesand toimproveclarity, transparency
and openness in the judicia appointments process. In addition the consultation also
sought views on creating a more diverse judiciary that is reflective of society. The
Government published its response to the consultation on 11 May 2012, Section 20
of, and Schedule 13 to, the Act give effect to the aims outlined above.

Section 21: Deployment of the judiciary

31

32.

The deployment of the judiciary isafunction referred to in the CRA and the Tribunals,
Courts and Enforcement Act 2007 (“the 2007 Act”). Section 7 of the CRA includesin
thelist of the Lord Chief Justice’ sresponsibilities as President of the Courts of England
and Wales, the maintenance of appropriate arrangements for the deployment of the
judiciary of England and Wales. Part 2 of Schedule 4 to the 2007 Act provides that the
Senior President of Tribunals has the function of assigning judges and other members
to the chambers of the First-tier Tribunal and Upper Tribunal.

The establishment of Her Mgjesty’s Courts and Tribunals Service (“HMCTS’) on 1
April 2011 was designed to provide the Ministry of Justice with the opportunity to
manage its resources more flexibly according to changing pressures and demands.
However, the Lord Chief Justice and Senior President of Tribunals lack the ability to

13 http://www.justice.gov.uk/downl oads/consul tations/judicial -appoi ntments-consul tation-1911. pdf
14  https://consult.justice.gov.uk/digital-communications/judicial -appointments-cp19-2011
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sharejudicial resourcein order to respond to changesin demands. Section 21 introduces
Schedule 14 which makes amendmentsthat will enablethe L ord Chief Justiceto deploy
judges more flexibly across different courts and tribunals of equivalent or lower status.

Section 22: Transfer of immigration or nationality judicial review applications

33.

Section 22 removes arestriction in existing legislation so as to allow for the transfer,
from the High Court in England and Wales, the Court of Session in Scotland and the
High Courtin Northern Ireland to the Upper Tribunal, of applicationsfor judicial review
or permission to apply for judicial review. This restriction applies to most types of
immigration, asylum and nationality applications, and its removal would allow these to
be transferred by a direction from the Lord Chief Justice (or, in the case of the Court
of Session, by a procedural rule known as an act of sederunt), with the consent of the
Lord Chancellor.

Section 23: Permission to appeal from Upper Tribunal to Court of Session

34.

Section 23 allowsfor arule of court in Scotland to reintroduce the “ second-tier appeals
test” for applications for permission to appeal from the Upper Tribunal to the Court of
Session. Thistest requiresthat an application should demonstrate that the appeal would
raise an “important point of principle or practice”, or “some other compelling reason
for the court to hear the appeal”. Thetest appliesin England and Walesand in Northern
Ireland and was in place in Scotland before it was recently found to be ultra viresin
adecision of the Court of Session.

Section 24: Appealsrelating to regulation of the Bar

35.

36.

Judges have long exercised an appellate jurisdiction in relation to the regulation of
barristers. Since 1873 judges of the High Court have been exercising this function as
part of their “extraordinary functions’ under what is now section 44(1) of the Senior
Courts Act 1981. The current regulatory arrangements of the Bar Council (as set out
in Bar Training Regulations made by the Bar Standards Board and the Hearing before
the Visitors Rules 2010) provide for disciplinary decisions of the Council of the Inns of
Court and decisions taken by the Bar Council’ s qualifications committee and its panels
to be appealed to the Visitors. This includes decisions about professional misconduct,
satisfaction of requirementsfor aperson to be admitted to an Inn or called to the Bar, the
conduct of students, the registration of pupillages and the approval of pupil supervisors.
The historical jurisdiction of the Visitors is quite wide, however, and includes all
decisions relating to the conduct of an Inn’s affairs, such as the letting of chambers or
payment of dues.

In December 2009 the Ministry of Justice consulted on adraft Civil Law Reform Bill*®
which included proposalsto transfer thejurisdiction of the Visitors of the Inns of Court
to the High Court; that draft Bill was not taken forward. Baroness Deech, Chair of the
Bar Standards Board, tabled what is now section 24 of the Act at Report stage in the
House of Lords (Official Report, 4 December 2012, columns 605 to 607) to abolish
thejurisdiction of judgesto sit as Visitors under section 44(1) of the Senior Courts Act
1981 and enable appeal to the High Court.

Section 25: Enforcement by taking control of goods

37.

In February 2012 the Ministry of Justice set out its proposals for transforming the
enforcement industry and providing more protection against aggressive bailiffs in
the consultation paper, Transforming Bailiff Action.’® The Government’s response to
Transforming Bailiff Action was published in January 2013%" and sets out a series of
proposals to strengthen protections from rogue bailiffs who use unsound, unsafe or

15  http://www justice.gov.uk/downloads/legislation/bills-acts/draft-civil-law-reform-bill.pdf
16  https://consult.justice.gov.uk/digital-communications/transforming-bailiff-action
17  https://consult.justice.gov.uk/digital-communications/transforming-bailiff-action
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unfair methods, while at the same time making sure that debts can still be collected
fairly. These measures included the implementation of Part 3 of the Tribunals, Courts
and Enforcement Act 2007 (the “2007 Act”).

Part 3 of the 2007 Act makesanumber of reformsto bailiff law. The changeswould help
debtors, creditors and bailiffs understand what their rights and responsibilities are when
debts are enforced. The provisions would aso codify the existing law and introduce a
comprehensive code governing amongst other things: when and how a bailiff can enter
somebody’ s premises; what goods they can and cannot seize and sell; and what costs
they can charge.

Section 25 makes amendments of Part 3 of the 2007 Act relating to the use of force by
bailiffsto enter commercial and domestic premises and the definition of abandonment.

Section 26: Payment of fines and other sums

40.

41.

42.

In England and Wales the Lord Chancellor by virtue of section 36 of the Courts Act
2003 (“the 2003 Act”) may appoint fines officers for the purpose of managing the
collection and enforcement of court fines. Fines officers play a crucia role in the
operation of the fine collection scheme detailed in Schedule 5 to the 2003 Act. For
example, the role of afines officer includes chasing payment via texts or letters, and
issuing notification to the Department for Work and Pensions for benefit deductionsin
the event of non-payment of a court fine in certain cases.

In 2008 HMCTS launched the Criminal Compliance and Enforcement Blueprint.
The fundamental principle of this strategy was to ensure criminal financial penalties
imposed by the court were complied with earlier and reduce the use of costly
enforcement actions such as issuing a warrant of distress. The costs of collection
incurred by HMCTS while attempting the recovery of financial penalties are currently
funded viathe public purse.

To support theimplementation of the above strategy and increasetheincentivefor early
compliance, section 26 of the Act will enable the imposition and recovery of a charge
imposed on offenders for the costs of collecting or pursuing financia penalties and
clarifiestherole of the fines officer.

Section: 27 Disclosure of information to facilitate collection of fines and other

sums
43.

The current data sharing gateway in Schedule 5 to the 2003 Act is amended by
section 27 to bring the relevant paragraphs of that Schedule within anew Part 3A of that
Schedule. New Part 3A enables the Secretary of State (in practice the Department for
Work and Pensions) and a Northern Ireland Department and Her Majesty’s Revenue
and Customs to share “socia security information” and “finances information” with
HMCTS for the purpose of the enforcement of unpaid financial penalties.

Section 28: Disclosure of information for calculating fees of courts, tribunals etc

44,

45.

In line with chapter 6 ‘ Fees, Charges and Levies of HM Treasury’s Managing Public
Money1 HMCTS, the UK Supreme Court and the Public Guardian chargefeesfor the
services they provide. To help individuals of limited financial means to gain access
to these services, HMCTS, the UK Supreme Court and the Public Guardian operate
fee rem|$|on systems for their users. For example, the Civil Proceedings Fees Order
2008 setsout the fees payablein civil proceedings (Schedul e 1) and the accompanying
remission system for those fees (Schedule 2).

Currently, to qualify for certain fee remissions an individual must supply HMCTS, the
UK Supreme Court or the Public Guardian with a completed application form and up-

18  http://www.hm-treasury.gov.uk/psr_managingpublicmoney_publication.htm
19 SI.2008/1053
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to-date hard copy proof of state benefit entitlement, issued by either the Department
for Work and Pensions (“DWP") or Her Mgjesty’ s Revenue and Customs (“HMRC”)
confirming which benefit they receive. Failure to provide evidence can result in the
application being refused.

To streamline the fee remission process, section 28 allows HMCTS, the UK Supreme
Court and the Public Guardian to obtain certain information from the DWP, HMRC or
aNorthern Ireland Department in order to determine whether an individual qualifiesfor
afee remission. The Government intends that ultimately the information will, in most
cases, be disclosed via a shared I T database. This data gateway therefore removes the
need for an individual to supply ahard copy of their benefit entitlement notice in order
to satisfy their entitlement for certain fee remissions.

Section 29: Supreme Court chief executive, officers and staff

47.

48.

Section 48 of the CRA prescribes that the Lord Chancellor must appoint the chief
executive for the UK Supreme Court, after consulting the President of the Court.
Similarly, section 49 of the CRA requires the Lord Chancellor to agree the numbers
of officers and staff of the UK Supreme Court, and the terms on which these officers
and staff are to be appointed.

Section 29 removes the Lord Chancellor from both of these processes, leaving the
President of the UK Supreme Court solely responsible for appointing the chief
executive and the chief executive responsible for determining the number of staff and
officers of the Court.

Section 30: Supreme Court Security Officers

49,

The Lord Chancellor, in accordance with the Courts Act 2003, appoints and designates
security officers for all courts in England and Wales, other than the UK Supreme
Court. Security officers are required to comply with training requirements prescribed
by secondary legislation. Once the Lord Chancellor designates an individual as a court
security officer they have specific powersthat they may exercisein court buildings, for
example, the power of search, seizure of weapons and other prohibited articles and of
restraint and/or removal from a court. Section 30 inserts into the CRA provisions that
confer on the President of the Court the power to appoint and designate Supreme Court
security officers who will exercise powers identical to those of other court security
officers across England and Wales.

Section 31: Making, and use, of recordings of Supreme Court proceedings

50.

Upon the creation of the UK Supreme Court, section 47 of the CRA lifted the prohibition
against photography and filming in court contained in section 41 Criminal Justice Act
1925 in respect of photography and filming in the UK Supreme Court. Section 9 of the
Contempt of Court Act 1981, which prohibits sound recording in court and the broadcast
of any such recording, was not amended. There is no suggestion that the practices of
the UK Supreme Court or its predecessor are aform of contempt. However, in order to
avoid any doubt when comparing section 47 of the CRA to section 32 of the Crime and
Court Act 2013, which enables broadcasting in courts below the UK Supreme Court
where permitted by Order, section 31 of the Act enables the UK Supreme Court to
disapply section 9 of the Contempt of Court Act 1981.

Section 32: Enabling the making, and use, of films and other recordings of
proceedings

51.

In England and Wales, the recording and broadcasting of the proceedings of a court or
tribunal is prohibited by section 41 of the Criminal Justice Act 1925 and section 9 of the
Contempt of Court Act 1981. It isan offenceto breach section 41 of the Criminal Justice
Act 1925 and it is a contempt of court to breach section 9 of the Contempt of Court Act
1981. By virtue of section 47 of the CRA, the Supreme Court of the United Kingdom
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is exempt from the prohibition in the Criminal Justice Act 1925 and proceedings are
routinely recorded and broadcast.

The Lord Chancellor and Secretary of State for Justice made a written ministerial
statement (House of Commons, Official Report, column 17WS and 18WS) on 6
September 2011 stating hisintention to allow, in limited circumstances and with certain
safeguards, the recording and broadcasting of certain aspects of court proceedings.
Further details were set out in a policy paper, Proposals to allow the broadcastin 2%
filming, and recording of selected court proceedings, published on 10 May 2012
Section 32 provides the Lord Chancellor with powers to bring forward secondary
legidlation, with the consent of the Lord Chief Justice, to give effect to this.

Section 33: Abolition of scandalising the judiciary as a form of contempt of court

53.

55.

Scandalising the Judiciary (also referred to as scandalising the court or scandalising
judges) isdefined by Halsbury’ s Laws of England as‘ any act done or writing published
which is calculated to bring a court or ajudge into contempt or lower his authority’.

The call to abolish the offence arose when, in March 2012, the Attorney General of
Northern Ireland obtained leave to prosecute the Rt Hon Peter Hain MP following
comments made in his autobiography about a High Court judge. Although the
proceedings were withdrawn, the proposed use of the offence caused considerable
disquiet in Parliament and more widely. They were perceived by many as a serious
attack on free speech.

An amendment tabled by Lord Lester of Herne Hill, to abolish the offence in England
and Wales and in Northern Ireland was debated at L ords Committee (Official Report, 2
July 2012, columns 555 to 566) but waswithdrawn. The Law Commission subsequently
published aconsultation paper in August 2012 provisionally concluding that the offence
should be abolished without replacement In November 2012 the Law Commission
published a summary of its conclusions, namely that they consider that the retentlon
of the offence serves no practical purpose and accordingly they support |ts aboI ition.?
Their final report in December 2012 confirmed this recommendation.?? A further
amendment on this issue was tabled at Lords Report stage by Lord Pannick and was
agreed by the House (Official Report, 10 December 2012, columns 871 to 876) and
now forms section 33 of the Act. In February 2013 the Northern Ireland Assembly
considered and accepted an amendment to the Northern Ireland Criminal Justice Bill
that would also abolish scandalising in Northern Ireland and that has been enacted as
section 12 of the Criminal Justice Act (Northern Ireland) 2013.

Sections 34 to 42: Publishers of news-related material: damages and costs

56.

On 29th November 2012 the Report of An Inquiry into the Culture, Practices and Ethics
of the Press was presented to Parliament (HC 780) (“the Leveson Report") . Inthe
report, the Rt. Hon. Lord Justice L eveson makes arange of recommendationsto reform
the regulatory framework for the press, creating a new framework for press regulation,
with the principle of industry self-regulation at its heart. The new framework proposed
isfor asystem of voluntary self-regulation, overseen by arecognition body established
by Royal Charter and strengthened by a series of incentivesfor members of the pressin
the application of costs and exemplary damages, encouraging them to join arecognised
regulator. Sections 34 to 42 and Schedule 15 set out the new system for exemplary
damages and costs, as well as defining those who meet the definition of a ‘relevant
publisher’ to whom the new system of exemplary damages will apply.

http://www j ustice.gov.uk/publications/policy/moj/proposal s-for-broadcasting-sel ected-court-proceedings
http://lawcommission.justice.gov.uk/consultations/scandalising.htm
http://lawcommission.justice.gov.uk/areas/contempt.htm
http://www.official-documents.gov.uk/document/hc1213/hc07/0780/0780.asp
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Section 43: Use of force in self-defence at place of residence

57.

Section 43 amends section 76 of the Criminal Justice and Immigration Act 2008 so that
the use of disproportionate force can be regarded as reasonabl e in the circumstances as
the accused believed them to be when househol ders are acting to protect themselves or
othersfrom trespassersin their homes. The use of grossly disproportionate force would
still not be permitted. The provisions also extend to people who live and work in the
same premises and armed forces personnel who may live and work in buildings such
as barracks for periods of time. The provisions will not cover other scenarios where
the use of force might be required, for example when people are defending themselves
from attack on the street, preventing crime or protecting property, but the current law
on the use of reasonable force will continue to apply in these situations.

Section 44: Dealing non-custodially with offenders

58.

In March 2012, the Ministry of Justice published a consultation on community
sentencing entitled Punishment and Reform: Effective Community Sentences (Cm
8334). The consultation sought views on a set of proposed reformsto the way sentences
served in the community operate in England and Wales. The Government announced
its response to the consultation on 23 October 2012 (House of Commons, Official
Report, column 50WS to 51WS)?*. Amongst other things, the Government announced
proposals to: require courts to include a punitive requirement in every community
order; make greater use of restorativejustice; and introduce anew el ectronic monitoring
requirement. Section 44 and Schedule 16 give effect to these proposals. Proposals
in the Government response to Punishment and Reform to allow courts to access
information held by Her Majesty’ s Revenue and Customs and the Department for Work
and Pensions for the purposes of sentencing and enforcing fines are also provided for
by Schedule 16 and section 27 respectively.

Section 45: Deferred prosecution agreements

59.

In May 2012, the Ministry of Justice published a consultation on proposals for a
new tool to deal with corporate economic crime, known as ‘Deferred Prosecution
Agreements’. The Government published its response to the consultation on 23
October 2012 (House of Commons, Official Report, column 50WS)?. Section 45 and
Schedule 17 make provision for Deferred Prosecution Agreements.

Section 46: Restraint orders and legal aid, and Section 47: Restraint orders and
legal aid: supplementary

60.

Section 41 of the Proceeds of Crime Act 2002 (“POCA") prohibitsthe use of restrained
assets to pay for legal expenses related to the offences upon which the restraint order
is predicated, which includes making a contribution towards the cost of legal aid. A
relevant legal aid payment isthat which aperson subject to the restraint order is obliged
to make under regulations made under sections 23 or 24 of the Legal Aid, Sentencing
and Punishment of Offenders Act 2012 in respect of legal aid provided in connection
with the offences underlying the restraint order. Sections 46 and 47 of the Act amend
section 41 of the POCA so that arestraint order must be made subject to an exception
enabling relevant legal aid payments.

Section 48: Civil recovery of the proceeds etc of unlawful conduct, and Section 49:
I nvestigations

61.

Civil recovery under Part 5 of the POCA enables certain enforcement authorities to
bring proceedings before the High Court or the Court of Session for the recovery
of property which has been obtained through unlawful conduct, or property which
represents property obtained through unlawful conduct. The value of the property must

24 https://consult.justice.gov.uk/digital-communicationg/effective-community-services-1
25  https://consult.justice.gov.uk/digital -communications/deferred-prosecution-agreements
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not be lessthan £10,000. The action istaken against property rather than an individual,
and so does not require a criminal conviction. A civil recovery investigation is an
investigation to identify property which is, or represents, the proceeds of unlawful
conduct. Aninvestigation, however, cannot be undertaken if proceedingsfor arecovery
order have been started in respect of the property, an interim receiving order or interim
administration order appliesto the property or the property is detained under section 295
of the POCA (the provisionsin relation to detained cash).

The UK Supreme Court’s judgment in the case of Perry v SOCA [2012] UKSC 35
effectively meant that orders made under Chapter 2 of Part 5 of the POCA did not extend
to property outside the jurisdiction of the court, and that disclosure orders could not be
made against persons who were not within the jurisdiction of the court. The Supreme
Court also cast doubt on whether a disclosure order made under Part 8 of the POCA
could go beyond property already known, although these comments were not aformal
part of the judgment. The original policy intention behind the POCA was always that
orders made under Chapter 2 of Part 5 of the POCA should reach beyond thejurisdiction
of the court, as the proceeds of unlawful conduct are rarely held in one country and
are often placed in jurisdictions where recovery is difficult. However, it was intended
that the courts should only deal with cases which had some connection to the United
Kingdom. Section 48 and 49, and accompanying Schedules 18, 19 and 25 seek to put
this intention beyond doubt.

Section 50: Extradition

63.

65.

On 8 September 2010 the Government commissioned areview of the UK’ s extradition
arrangements. Thereview wastasked to consider anumber of specificissues, including
whether the existing forum bar to extradition (in the Police and Justice Act 2006)
should be brought into force; and the breadth of the Secretary of State’ sdiscretioninan
extradition case. “A Review of the United Kingdom'’ s Extradition Arrangements’ (“the
Baker review”) was presented to the Home Secretary on 30 September 2011.%

In October 2012, the Government published its response to the Baker review.?’ Not
only taking into account the recommendations made by the review panel, but also the
concerns of Parliament and the public that enhanced protections were needed with
regardsto extradition, the Home Secretary announced her intentiontolegislatefor anew
forum bar that would “better balance the safeguards for defendants and delays to the
extradition process which were predicted by [the Baker review].”?® The Government
also took the view that the discretion to consider final human rights representations in
Part 2 extradition cases should be transferred from the Secretary of State to the courts.
Section 50, and accompanying Schedule 20, gives effect to these policy objectives.

In the case of BH(AP) & Another v the Lord Advocate & Another (Scotland) [2012]
UK SC 24, the UK Supreme Court raised concerns about the operation of certain aspects
of the 2003 Act when an appeal of a devolution issue to the UK Supreme Court is
made under the Scotland Act 1998. Part 3 of Schedule 20 addresses these concerns
and amends the Extradition Act 2003 so that it properly takes account of appeals of
devolution issues to the UK Supreme Court from the High Court of Justiciary. The
High Court of Justiciary is the final court of appeal in relation to Scottish extradition
proceedings except in relation to devolution issues.

Part 3: Miscellaneous and Gener al

Section 51: Immigration cases: appeal rights; and facilitating combined appeals

66.

Section 47 of the Immigration, Asylum and Nationality Act 2006 provides for the
Secretary of State to make a decision that a person may be removed from the United

26  https://www.gov.uk/government/upl oads/system/upl oads/attachment_data/file/117673/extradition-review.pdf
27  http://www.official-documents.gov.uk/document/cm84/8458/8458.pdf
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Kingdom whilst the person has their leave extended so that they can bring an appeal
against adecision onthevariation, curtailment or revocation of their leave. Making both
decisions and serving them simultaneously enabl es the two appeals to be considered at
the same time. Howeveréthe Upper Tribunal concluded in the cases of both Ahmadi®®
and Adamally and Jaferi* that secondary legislation prevents the simultaneous service
of these two decisions because the removal decision cannot be made until written notice
of thedecisiontorefuseto vary aperson’ sleaveto remain has been given to that person.
To ensure section 47 of the 2006 Act remains effective, section 51 clarifies when the
decision to remove can be made, so that written notice of this decision and the decision
to refuse to vary, or to curtail or revoke, leave may be given in the same document or
at the same time.

Section 52: Appeals against refusal of entry clearance to visit the UK

67.

Section 4 of the Immigration Asylum and Nationality Act 2006 substituted a new
version of section 88A for sections 88A, 90 and 91 of the Nationality Immigration and
Asylum Act 2002 (“the 2002 Act”). Under section 88A(1)(a), which was commenced
on 9 July 2012, a person may not appeal against a refusal of an application for entry
clearance as a visitor unless the application was made for the purpose of visiting a
person of a class or description prescrlbed in regulations. The Immigration Appeals
(Family Visitor) Regulations 20123 prescribes the class or description of family
members and includes, for example, where the applicant is the spouse, civil partner,
father, mother, son or daughter of the person in the UK being visited. In July 2011,
the Home Offlce published a consultation document entitled “Family Migration: A
Consultation” 2. The consultation sought views on a wide range of family migration
proposals, |nclud|ng whether the full right of appea for family V|S|tors should be
retained. The response to the consultation was published on 13 June 2012%. In regards
to full appeal rights for family visitorsit was decided first to restrict (by narrowi ng the
description of the person to be visited and introducing a sponsor status reguirement)
and then to remove the full right of appeal altogether. Applicants continue to be ableto
appeal on European Convention on Human Rights (“ECHR”) and race discrimination
grounds. Thefi rst stage was implemented through regulations made under section 88A
of the 2002 Act®*, which was further commenced for this purpose section 52 of the
Act gives effect to the second stage of these proposals.

Section 53: Restriction on right of appeal from within the United Kingdom

68.

69.

The power to exclude a foreign national from the UK is a prerogative power and the
decision to do so must be made personally by the Secretary of State (normally the Home
Secretary). The Secretary of State will take such adecision if information presented to
her leads her to concludethat the exclusion of aperson from the UK would be conducive
to the public good. The exclusion decision itself is a direction, provided to officials,
requiring a mandatory refusal of all applications for entrg/ clearance or entry to the UK
courtesy of paragraph 320(6) of the Immigration Rules™®.

In March 2011 the Court of Appeal in the case of Secretary of Sate for the Home
Department v MK (Tunisia) [2011] EWCA Civ 333 upheld the decision of Mr Justice
Callins in the High Court that, despite being subject to an exclusion decision, the
claimant had an in country right of appeal against the order of the Secretary of State
to cancel his leave to enter under article 13(7)(a) of the Immigration (Leave to Enter

http://www.bailii.org/uk/cases UKUT/IAC/2012/00147_ukat_iac_2012_ja afghanistan.html

http://www.bailii.org/uk/cases UKUT/IAC/2012/00414 ukut_iac 2012 ma gj_srilanka.html

S.1. 2012/1532

http://www.ukba.homeoffice.gov.uk/sitecontent/documents/poli cyandl aw/consul tati ons/family-migrati on/consul tation.pdf ?
view=Binary

http://www.ukba.homeoffice.gov.uk/sitecontent/documents/news/cons-fam-mig.pdf

The Immigration Appeals (Family Visitor) Regulations 2012 (S.I. 2012/1532)

The Immigration, Asylum and Nationality Act 2006 (Commencement No. 8 and Transitional and Saving Provisions)
(Amendment) Order 2012 (S.I. 2012/1531)
http://www.ukba.homeoffice.gov.uk/policyandlaw/immigrationl aw/immigrationrul es/
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and Remain) Order 2000°’. The claimant had originally been granted refugee status and
indefiniteleaveto enter the UK in 2001. The claimant had no right of appeal against the
exclusion decision itself, but he did have aright of appeal under section 82(2)(e) of the
2002 Act, which gives astatutory right of appeal against avariation of a person’sleave
to enter or remain in the UK if, when the variation takes effect, the person has no leave
to enter or remain. Under section 92(2) of the 2002 Act, thiswas an in country right of
appeal, and under section 3D of the Immigration Act 1971 (“the 1971 Act”), a person
has continuing leave while an appeal could be brought under section 82(1) of the 2002
Act. The Court of Appeal found that section 3D of the 1971 Act did not provide apower
to exclude a person from entering the UK to exercise anin country right of appeal, and
that the claimant had aright to return to the UK from abroad to exercise that right.

To ensure exclusion decisions remain effective, section 53 provides a certification
power for the Secretary of State to remove the in country right of appeal against the
decision of a Secretary of State to cancel an individua’ s leave to enter or remain in the
UK on the grounds that the individual’s presence in the UK would not be conducive
to the public good.

54. Deportation on national security grounds: appeals

71.

72.

73.

74.

The framework for appeals against a decision to make a deportation order, and other
immigration decisions, isset out for most casesin Part 5 of the Nationality, Immigration
and Asylum Act 2002 (“the 2002 Act”). Section 82(1) of the 2002 Act provides
that where an ‘immigration decision’ is made in respect of a person he may appeal
to the Tribunal. Section 82(2) defines ‘immigration decision’ for the purposes of
section 82(1). A decision to make a deportation order is an immigration decision by
virtue of section 82(2)(j). Section 82(3A), however, provides that section 82(2)(j) does
not apply to a decision to make a deportation order which states that it is made in
accordance with section 32(5) of the UK Borders Act 2007 (“the 2007 Act”); but
a decision that section 32(5) applies is itself an immigration decision and therefore
appealable. Section 32 of the 2007 Act requires the Secretary of State to make a
deportation order in respect of ‘foreign criminals' as defined in section 32(1), provided
none of the exceptions set out in section 33 of the 2007 Act applies. Deportation orders
made under section 32(5) of the 2007 Act are known as ‘ automatic deportation orders’.

Several sectionsin Part 5 of the 2002 Act qualify or restrict the right of appeal set out
in section 82. In particular, section 92 makes provision for certain appeals to be in-
country and therefore suspensive of removal, and for other appeal s to be out of country
and therefore non-suspensive of removal. Section 92(2) provides that an appeal under
section 82(2)(j) against a decision to make a deportation order will be in-country, but
an appeal against arefusal to revoke a deportation order need not be. An appeal against
adecision that section 32(5) of the 2007 Act applies will not be in-country unlessit is
made in the circumstances described in section 92(4). Section 92(4)(a) providesthat an
appeal against any immigration decision will be in-country, if the appellant has made
an asylum claim, or a human rights claim, whilein the UK.

If an appeal falls to be in-country by virtue of section 92(4)(a), section 94(2) provides
that the Secretary of State may neverthel ess certify that the appellant’ sasylum or human
rightsclaimis’clearly unfounded’. The effect of a certificate under section 94(2) isthat
the appeal in question will not be in-country or suspensive of removal as a result of
section 92(4)(a). A certificate under section 94(2) may not be appeal ed, but isamenable
to challenge by way of judicial review.

An appeal against a deportation order which states that it is made in accordance with
section 32(5) of the 2007 Act may therefore be rendered non-suspensive by acertificate

37 S..2000/1161
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under section 94 of the 2002 Act, and such a certificate could be subject to challenge
by way of judicial review.

Section 97 of the 2002 Act provides for the Secretary of State to certify that an
immigration decision was taken wholly or partly in the interests of national security
or of the relationship between the UK and another country, or that an immigration
decision was taken wholly or partly in reliance on information which should not be
made public in the interests of national security, the relationship between the UK
and another country, or otherwise in the public interest. Section 97A of the 2002 Act
providesfor the Secretary of State to certify that a person’ s deportation would bein the
interests of national security. Certificates made under section 97 or section 97A have,
among other consequences, the effect that appeals may not be brought or continued
under Part 5 of the 2002 Act.

Section 2(1) of the Special Immigration Appeals Commission Act 1997 (“the 1997
Act”) provides an aternative right of appeal when appeas under Part 5 of the 2002
Act are prevented or discontinued by virtue of certificates under section 97 or 97A of
the 2002 Act. Section 2(2) of the 1997 Act then provides that certain provisions in
the 2002 Act shall apply, with any necessary modifications, in relation to an appeal
against an immigration decision under that section asthey apply in relation to an appeal
under section 82(1) of the 2002 Act. Section 2(2)(c) of the 1997 Act lists sections 78
and 79 of the 2002 Act. This means that when an immigration decision, including a
decision to make or not to revoke a deportation order, is subject to a certificate under
section 97 of the 2002 Act, the subject of the decision cannot be removed (section 78),
and, whererelevant, no deportation order can be made against him (section 79). Section
78(4) restricts the prohibition on removal so that it only applies if the appea is in-
country asaresult of section 92 and is till pending, as per the definition in section 104
of the 2002 Act. Section 2(5) of the 1997 Act confirms that an appeal may only be
brought under that section in-country if it could be brought or continued in-country
under section 82(1) of the2002 Act. Thismeansthat, in respect of most national security
immigration decisions, including refusals to revoke a deportation order, it is possible
to render appeals out of country using section 94 of the 2002 Act.

Section 97A of the 2002 Act is subject to amendment by section 54 of this Act. Prior to
amendment, section 97A(2)(c) made alternative provision about the circumstances in
which an appeal against adecision to make adeportation order in national security cases
certified under section 97A(1) (“a certified decision™) would be in-country. Section
97A(2)(a) provided that section 79 will not apply to acertified decision. This meansthe
Secretary of State could make a deportation order while an appeal is still pending. This
would have the effect of cancelling the person’s leave to enter or remain. Section 97A
is the only mechanism that would allow a deportation order to be made, and therefore
a person to be deported, while their appeal is pending in a national security case.

Even in cases certified under section 97A in its original form, section 78 may have
continued to prevent removal in relation to appeals which must be in-country as a
result of section 92. But section 97A(2)(c)(i) provided that section 92 of the 2002 Act
would not apply to a certified decision by virtue of section 92(2) to 92(3D) of the
2002 Act. This meant that an appeal against a certified decision was not automatically
appealable in-country. Section 97A(2)(c)(ii) of the 1997 Act provided that section 92
of the 2002 Act would not apply to a certified decision by virtue of section 92(4)(a) of
the 2002 Act in respect of an asylum claim. Section 97A(2)(c)(iii), however, provided
that section 92(4)(a) of the 2002 Act was capable of applying to an appea against a
certified decision by reference to a human rights claim, unless the Secretary of State
further certified that the removal of the person from the UK would not breach the UK’s
obligations under the ECHR. Such certification was subject to an in-country appeal as
aresult of section 97A(3). The effect of these provisions was that there would be a
suspensive substantive appeal on the human rights challenge to a deportation order, but
the challenge to the national security case would be out of country.
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There have therefore been three broadly distinct sets of arrangements for making and
challenging deportation orders: first, ordinary deportation orders, which are subject to
an appea with automatic suspensive effect; second, deportation orders made under
section 32(5) of the 2007 Act, in which appeals may be non-suspensive if any asylum
or human rights claim is certified as clearly unfounded; and, third, national security
deportation orders, which may be certified under section 97A(2)(c)(iii) of the 2002 Act.
Section 54, explained in detail below, amends the third of these sets of arrangements.

Section 56: Drugs and Driving

80.

81.

82.

The Misuse of Drugs Act 1971 (“MD Act”) prohibits the production, import, export,
possession and supply of “controlled drugs’ (subject to regulations made under the MD
Act). The definition of the term controlled drugsis set out in section 2 of the MD Act.
However, it is not an offence under the MD Act to have acontrolled drug in your body.
Alsoinrelationto drugs, section 4 of the Road Traffic Act 1988 (“the 1988 Act”) makes
itacriminal offenceto drive, or bein charge of, amechanically propelled vehicle when
under the influence of drink or drugs. The difficulties involved in proving impairment
dueto drugs meansthat section 4 of the 1988 Act isnot often used in drug driving cases.
While section 5 of the 1988 Act makes it a separate offence to drive or be in charge
of amotor vehicle with an alcohol concentration above the prescribed limit, no similar
offence exists for drugs.

In December 2009, Sir Peter North CBE QC was appointed, by the then Secretary of
State for Transport, to conduct an independent review of the law on drink driving and
drugdriving. Sir Peter North’ sReport of the Review of Drink and Drug Driving Lawwas
published in June 2010 and made a variety of recommendationsin regards to drink and
drug driving, including that further consideration should be given to introducing a new
specific offence of driving or being in charge of a motor vehicle with a concentration
of a controlled drug above a specified limit. Following Sir Peter North’'s report the
Transport Select Committee published, in December 2010, areport on drink and drug
driving law (HC 460). The Committee favoured the adoption of a “zero-tolerance”
offencefor illegal drugs which are known to impair driving.

The Secretary of State for Transport made awritten ministerial statement on 21 March
2011 (House of Commons, Official Report, column 44WSto 46WS) which announced
the publication of the Government’s response to the reports by Sir Peter North and
the Transport Select Committee on Drink and Drug Driving (CM 8050). The response
endorsed Sir Peter North's recommendation that the case for a new offence relating to
drug driving should be examined further. Section 56 of the Act provides for such an
offence.

Section 57: Public Order Offences

83.

Itisan offence under section 5 of the Public Order Act 1986 to use threatening, abusive
or insulting words or behaviour, or disorderly behaviour, within the sight or hearing of
a person likely to be caused harassment, alarm or distress. It is also an offence under
section 5 to display any writing or other visible representation which is threatening,
abusive or insulting and likely to cause harassment, alarm or distress.

Section 57, which was inserted by a non-Government amendment passed during Lords
Report stage, removes the word ‘insulting’ from section 5, thereby decriminalising
insulting words, behaviour etc in the hearing or sight of someone likely to be caused
harassment, alarm or distress.

TERRITORIAL EXTENT AND APPLICATION

85.

With the exception of certain provisions in Part 2 and section 57 which extend to
England and Wales only, and section 56 and Schedule 22 (drugs and driving) which
extend to Great Britain, the Act extends to the whole of the United Kingdom. However,
the application to Northern Ireland of the provisions in respect of the National Crime
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Agency (Part 1), and the amendments made to the Proceeds of Crime Act 2002 (by
sections 48 and 49 and Schedules 18 and 19), is circumscribed by Schedules 24 and 25;
and, asaresult of the provisionsin those Schedul es, the provisionsin the Act asawhole
relate to non-devolved matters in Northern Ireland. In relation to Wales the provisions
largely relate to non-devolved matters. In relation to Scotland the Act addresses both
devolved and non-devolved matters.

Thefollowing provisionsinthe Act which extend to Scotland rel ateto matterswhich are
reserved or otherwise not within the legislative competence of the Scottish Parliament:

» Certain consequential amendments arising from the creation of the single county
court and single family court in England and Wales (Schedules 9 to 11);

e Theamendmentsto the Constitutional Reform Act 2005 relating to the UK Supreme
Court (sections 20 and 29 to 31, and Parts 1 and 2 of Schedule 13);

* Theamendmentsto the Constitutional Reform Act 2005 in respect of the procedure
for judicial appointments (section 20 and Parts 2 to 4 of Schedule 13);

e The provisions in respect of the flexible deployment of judges and members of
tribunals (section 21 and Schedule 14);

e Provision for the transfer of immigration and nationality judicial reviews from the
Court of Session to the Upper Tribunal (section 22);

» Restoration of the second-tier appeal test in Scotland (section 23);

e The creation of information gateways (sections 27 and 28, and Part 7 of
Schedule 16);

e The amendments to the Extradition Act 2003 (section 50 and Schedule 20);

* Amendments to immigration legislation, including in respect of appea rights,
deportation on national security grounds and the enforcement powers of
immigration officers (sections 51 to 55 and Schedule 21); and

» Thecreation of a specific offence of drug driving (section 56 and Schedule 22).

In relation to Scotland, the provisions in Part 1 of the Act relate to a mix of reserved
and devolved matters. The amendments to the Proceeds of Crime Act 2002 made by
sections 48 and 49 and Schedules 18 and 19 concern, to some extent, matters within
the legidative competence of the Scottish Parliament. The provisions extending the
enforcement powers of immigration officers and in respect of drug driving alter the
executive competence of Scottish Ministers.

Inrelation to Walesthe provisions of the Act do not relate to devolved matters or confer
functions on the Welsh Ministers.

Thefollowing provisionsin the Act which extend to Northern Ireland relate to matters
which are excepted, reserved or otherwise not within the legidative competence of the
Northern Ireland Assembly:

e TheNationa Crime Agency (Part 1 as modified by Schedule 24);

»  Theamendmentsto the Constitutional Reform Act 2005 relating to the UK Supreme
Court (section 20 and Parts 1 and 2 of Schedule 13, and sections 29 to 31);

* Theamendmentsto the Constitutional Reform Act 2005 in respect of the procedure
for judicia appointments (section 20 and Parts 2 to 4 of Schedule 13);

e The provisions in respect of the flexible deployment of judges and members of
Tribunals (section 21 and Schedule 14);

17



90.

These notes refer to the Crime and Courts Act 2013
(c.22) which received Royal Assent on 25 April 2013

e Provision for the transfer of immigration and nationality judicial reviews from the
High Court to the Upper Tribunal (section 22);

* The creation of information gateways (sections 27 and 28, and Part 7 of
Schedule 16);

e The amendments to the Proceeds of Crime Act 2002 made by sections 48 and 49
and Schedules 18 and 19, as modified by Schedule 25;

e The amendments to the Extradition Act 2003 (section 50 and Schedule 20); and

* Amendments to immigration legislation, including in respect of appea rights,
deportation on national security grounds and the enforcement powers of
immigration officers (sections 51 to 55 and Schedule 21);

Schedule 24 and 25 contain a number of order-making powers which enable certain
provisions in Part 1, sections 48 and 49 and Schedules 18 and 19 to be extended to
Northern Ireland with the consent of the Northern Ireland Assembly.

COMMENTARY ON SECTIONS

Part 1: The National Crime Agency

91.

Theterritorial extent of the provisionsin Part 1 are subject to Schedule 24 (The NCA:
Northern Ireland).

Section 1: The National Crime Agency

92.

93.

94.

95.

96.

Subsection (1) establishes the National Crime Agency (“NCA”) which will be made
up of NCA officers. Subsection (2) provides for the NCA to be headed by a Director
Genera who will also be an NCA officer. The NCA will be under the direction and
control of the Director General who will be operationally independent of Ministers.

Subsections (3) to (11) provide for the functions of the NCA. These consist of the
functions conferred by this section (subsection (3)(a)), the functions set out in the
Proceeds of Crime Act 2002 (subsection (3)(b)) and other functions conferred by this
Act and by other enactments (subsection (3)(c)). Those other functionswill include, for
example, being a protection provider for the purpose of the protection of witnesses and
other persons under section 82 of the Serious Organised Crime and Police Act 2005.

The NCA'’s principal functions will be the crime reduction function (subsection (4))
and the criminal intelligence function (subsection (5)).

The crime reduction function relates to securing that efficient and effective activities
to combat organised crime and serious crime are carried out (whether by the NCA,
other law enforcement agencies, or other persons). Subsections (6) to (10) amplify the
nature of this function and how it may, or may not, be discharged. In discharging this
function, the NCA may itself undertake activitiesto combat serious crime and organised
crime, including by preventing, detecting or investigating such crime, or otherwise.
Subsection (11) explainsthereferenceto * activitiesto combat crime’ . When discharging
functions relating to organised or serious crime, the NCA may carry out activities in
relation to any kind of crime (paragraph 5 of Schedule 1). Thisreflects the role of the
NCA in the reduction of crime in other ways (subsection (11)(c)) and mitigating the
consequences of crime (subsection (11)(d)). This acknowledges that the investigation
and prosecution of organised criminalsisonly one of the strategiesthat may be deployed
to tackle organised criminality and that there are arange of disruption tactics that will
need to be deployed by the NCA in order to reduce the harm and impact caused by
organised criminal groups.

In addition to undertaking activities of its own, the NCA may discharge its crime-
reduction function in other ways by: ensuring that other law enforcement agencies and
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others also carry out activities to combat serious and organised crime (subsection (8));
and by improving co-operation between law enforcement and other agenciesto combat
serious crime and organised crime and by improving co-ordination of their collective
efforts to combat serious crime and organised crime (subsection (9)).

The role of the NCA in tackling serious crime and organised crime does not include
the function of the NCA itself prosecuting offences or, in Scotland, the NCA
itself instituting criminal proceedings (subsection (10)). In England and Wales the
prosecutorial function will be undertaken by the Crown Prosecution Service and
the Serious Fraud Office and in Northern Ireland the prosecutorial function will be
undertaken by the Public Prosecution Service, whilst in Scotland responsibility for
instituting criminal proceedings and prosecuting offences rests with the Crown Office
and Procurator Fiscal Service.

Subsection (12) gives effect to Schedule 1.

Schedule 1: The NCA & NCA Officers

99.

100.

101.

102.

103.

104.

105.

Paragraph 1 providesthat the NCA will carry out its functions on behalf of the Crown.
In form, the NCA will be a crown body without incorporation. The NCA will be
classified as a Non-Ministerial Department.

Paragraph 2 places a duty on the Director General to secure that NCA functions are
discharged efficiently and effectively.

Paragraph 3 identifies the financial year of the NCA and includes a transitional
provision whereby thefirst financial year of the Agency begins on the day that the NCA
is formally established (by virtue of the commencement of section 1) and ends on the
following 31 March.

Paragraph 4 provides that the NCA will be able to charge for any service it provides
to aperson at their request.

Paragraph 5provides that for the purposes of the discharge of NCA functions which
relate to organised or serious crime, the NCA may carry on activities in relation to
any kind of crime (sub-paragraph (1)). This enables the NCA to tackle other crimes
that are not serious and/or organised where the outcome will support the disruption or
other mitigation of an organised crime group or another serious and/or organised crime.
Sub-paragraph (2) provides that an NCA officer designated with operational powers
is not prevented from exercising their powers in relation to a crime that is not serious
or organised where they reasonably suspect that an offence is about to be or is being
committed.

Paragraph 6 preservestherole of the Lord Advocatein respect of the investigation and
prosecution of crimein Scotland. The NCA may only carry out its activitiesin relation
to an offence which it suspects has been committed (or isbeing committed) in Scotland,
if it does so with the agreement of the Lord Advocate (sub-paragraph (1)). In carrying
out such activities in Scotland an NCA officer must comply with any directions from
the Lord Advocate or the procurator fiscal (sub-paragraph (2)). And if an NCA officer
suspects an offence has been committed or is being committed in Scotland the NCA
officer must notify the procurator fiscal as soon as is practicable (sub-paragraph (3)).

Paragraph 7provides for the selection and appointment of the Director General. The
Director General is to be appointed by the Secretary of State (in practice, the Home
Secretary) following consultation with Scottish Ministers and the Department of Justice
in Northern Ireland. The terms and conditions of appointment are to be determined by
the Secretary of State, save that sub-paragraph (6) provides for amaximum term of up
to five years (thereis no bar on re-appointment). The provisionsin sections 10 to 14 of
the Constitutional Reform and Governance A ct 2010, which governsthe appoi ntment of
civil servants, will not apply to this appointment (sub-paragraph (7)). Appointment will
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be on merit and the process will be conducted in accordance with the Code of Practice
on Public Appointments as set out by the Commissioner for Public Appointments.

Paragraph 8 provides that the Home Secretary may require the Director General to
retire or resign in the interests of efficiency or effectiveness, or by reason of any
misconduct. Before calling upon the Director General to retire or resign, the Home
Secretary must: write to the Director General setting out his or her reasonsfor so doing;
givetheDirector General the opportunity to make written representations; and consider
any such representations made by the Director General. The Home Secretary must also
consult Scottish Ministers and the Department of Justice in Northern Ireland.

Paragraph 9 provides that the Director General is responsible for the selection and
appointment of other NCA officers and determining their terms and conditions (with
the agreement of the Minister for Civil Service), in accordance with the Civil Service
Management Code and any other Civil Service policy set by the Minister for the Civil
Service.

Paragraph 10provides that the Director General may delegate his or her functionsto a
designated senior NCA officer. A designation may extend to one or more senior NCA
officers. A senior officer means an NCA officer who is at, or above, a grade specified
for this purpose by the Home Secretary in the framework document (which isdealt with
in Part 1 of Schedule 2). The power to delegate is subject to any restriction or limitation
on the exercise of the function, for example, the Director General’ sfunctionsin respect
of directed tasking under section 5.

Paragraph 11 ensures that the role and responsibilities of the Director Genera
will not be affected by a change in the individual holding the office of Director
General. Additionally, it provides that any NCA officer may take up the role and/or
responsibilities of any other NCA officer except the Director General.

Paragraph 12 provides that where a person aready holds an office with operational
powers on becoming an NCA officer — such as the office of constable, officer of
Revenue and Customs, or immigration officer — that office is suspended whilst that
person remains an NCA officer. The office held is revived once the person ceases to
be an NCA officer and returnsto his or her previous service. These provisions cease to
apply to aperson who resigns from or ceasesto hold their original office. The effect of
the suspension provided for in paragraph 12 isthat a person is not bound by their office
whilst serving as an NCA officer. The only exception is the office of specia constable
or a constable in the Police Service of Northern Ireland (“PSNI”) Reserve, which a
person may continue to hold without suspension while serving as an NCA officer.

Paragraph 13 provides for secondments/attachments to the NCA and establishes that
individual s seconded into or attached to the NCA from other organisationswill be NCA
officers. It further providesthat police officers on secondment or attachment to the NCA
will be under the direction and control of the Director General. Paragraph 14makes
equivalent provision for the secondment of NCA officers to UK police forces.

Paragraph 15 providesfor the NCA to be ableto draw on the expertise and contribution
of volunteer officers. Sub-paragraphs (1) to (3) provide for the Director General to
select such persons for appointment on an unpaid and part-time basis, and for them
to be known as “NCA specials’. The terms and conditions for the appointment are to
be determined by the Director General. Sub-paragraph (4) provides that the unpaid
nature of NCA specialsdoes not prevent the reimbursement of expensesincurred; or the
provision of subsistence, accommodation or training; or the payment of compensation
for loss attributable to injury or death resulting from their activity as an NCA special.
Sub-paragraph (5) provides that the Director General may designate an NCA special
with the powers and privileges of a constable, but not the powers of a customs officer
or immigration officer. Sub-paragraph (6) provides that an NCA special can only be
designated with the powers and privileges of a constablein England and Wales and the
adjacent United Kingdom waters, and not in Scotland, Northern Ireland or overseas.
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Sub-paragraphs (7) and (8) exclude NCA specials from some provisions applying to
other NCA officers. Sub-paragraphs (9) and (10) also exclude NCA specials from the
effects of sections 13 and 14 relating to restrictions on the right to strike in relation to
NCA officers holding operational powers, and the setting of pay and allowances. Sub-
paragraph (11) providesfor the suspension of the powers of an NCA specia whenever
that person acts as special constable or amember of the PSNI Reserve. The effect of this
provision isto ensure aperson is not able to use the powers of an NCA special when he
or she actsasaspecia constable or amember of the PSNI Reserve. Sub-paragraph (12)
provides that a person is not a civil servant by virtue of being an NCA special.

Section 2: Modification of NCA functions

113.

114.

This section enables the Secretary of State, by order (subject to the super-affirmative
procedure (subsection (5)) set out in Schedule 23), to make further provision about
NCA counter-terrorism functions. By virtue of subsection (1)(a) the power may be
used to add, remove or otherwise modify such functions. By virtue of subsection (1)
(b) any order may contain other provisions in connection with, or consequential upon,
the altering of NCA functions.

Subsection (2) provides that if an order is made under subsection (1) an NCA officer
may only carry out activitiesin Northern Ireland in rel ation to the di scharge of afunction
in relation to counter-terrorism with the prior agreement of the Chief Constable of the
Police Service of Northern Ireland.

Section 3: Strategic priorities

115.

This section requires the Home Secretary to determine the strategic priorities for the
NCA. Such priorities may, for example, include protecting the public against illegal
drugs, human trafficking and cyber crime. These ‘strategic priorities’ are to be set in
consultation with “the strategic partners’ (who are defined in section 16), the Director
General, and anyone el se the Home Secretary considers appropriate.

Section 4: Operations

116.

117.

118.

This section enshrines the operational independence of the Director General and
determines how this relates to the strategic direction set by the Home Secretary. The
Home Secretary will set the strategic priorities of the NCA, and will issue aframework
document for the NCA (see further below). As part of the annual plan, the Director
Genera will explain how he or she intends that the strategic and operational priorities
will be given effect to. It will befor the Director General to determine which operations
to mount and how they will be conducted (subsection (1)). The Director General
must have regard to the strategic priorities, annua plan and framework document in
exercising his or her functions (subsection (2)).

Subsections (3) to (9) make provision in respect of the annual plan. They provide
that at the beginning of each financia year, the Director General must publish an
annual plan setting out how the Director General intends that NCA functions are to be
exercised for that year. The plan must include any strategic and operational priorities
(operational priorities must be consistent with the current strategic priorities), and
explain how the Director General intends to deliver against both sets of priorities
(subsection (4)). In developing the annual plan, the Director General must consult the
“strategic partners’ (defined in section 16(1)) and anyone else he or she considers
appropriate (subsection (6)). The duty to consult and approve the plan with Scottish
Ministers and the Department of Justice in Northern Ireland, as two of the strategic
partners, only appliesin so far asthe plan relates to activitiesin Scotland and Northern
Ireland respectively (subsections (7) and (8)). The Home Secretary must approve the
annual plan beforeit isissued by the Director General (subsection (8)).

Subsection (10) gives effect to Schedule 2.
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Schedule 2: The framework document & annual report

119.

120.

121.

122.

123.

124.

125.
126.

127.

Part 1 of Schedule 2 makes provision in respect of the NCA framework document. The
framework document will in effect be ajoint statement of how the Home Secretary and
Director General propose to work together, and how they wish the NCA to operate.

Paragraph 1 provides that the framework document will set out the ways in which the
NCA isto operate. In particular it will set out the ways in which NCA functions are
to be exercised and the ways in which the NCA is to be administered, for example,
the governance and accountability of the Agency including the respective roles of the
Home Secretary and Director General; the arrangements in respect of financial and
performance management; and the proactive disclosure of information.

Paragraph 2 places a duty on the Secretary of State to issue the framework document
and keep it under review and revise it as and when appropriate.

Paragraph 3 provides that the Home Secretary must have regard to the framework
document in exercising functionsin relation to the NCA. Similarly section 3(2) provides
that the Director General must have regard to the framework document when exercising
his or her functions.

Paragraph 4 requires that the Home Secretary must consult and obtain the approval of
the Director General before issuing any framework document. Paragraph 5 requires
the Secretary of State to consult Scottish Ministers and the Department of Justice in
Northern Ireland in preparing the first framework document or any subsequent revision
which is, in the Home Secretary’ s view significant..

Paragraph 6 requires the Secretary of State to lay the framework document (and
any subsequent revisions) before Parliament and arrange for it to be published in the
manner which the Home Secretary considers appropriate. The Scottish Ministers and
the Department of Justice in Northern Ireland are required to lay a copy of the report
before the Scottish Parliament and the Northern Ireland Assembly respectively.

Part 2 of Schedule 2 makes provision in respect of the NCA annual report.

Paragraph 7 places a duty on the Director General to issue an annual report on the
exercise of the NCA functions during that year which must include an assessment of
the extent to which the annual plan has been carried out.

Paragraph 8 requires the Director General to arrange publication of the annual report
in a manner which he or she considers appropriate but the Director General must send
acopy of it to the strategic partners and the Secretary of State. The Secretary of State,
the Scottish Ministers and the Department of Justice in Northern Ireland are required
to lay a copy of the report before Parliament, the Scottish Parliament and the Northern
Ireland Assembly respectively.

Section 5: Relationships between NCA and other agencies: tasking etc

128.

129.

130.

Subsections (1) to (4) provide for ‘voluntary’ arrangements to perform a task.
Subsections (1) and (2) enable the Director General to request a UK police force or a
UK law enforcement agency to perform atask if the Director General considers that
performance of the task would assist the NCA to exercise functions and explains how
performance of the task would assist the exercise of functions.

Similar provisions are made for UK police forces and UK law enforcement agenciesto
request the NCA to perform atask (subsections (3) and (4)).

Subsections (5) to (9) provide for ‘directed’ arrangements to perform atask. In certain
limited and specified circumstances (see below) the Director General may direct the
chief officer of an England and Wales police force or the Chief Constable of the British
Transport Police to perform a task specified in a direction where the performance of
the task would assist the NCA to exercise functions; it is expedient for the directed
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person to perform that task; and voluntary arrangements cannot be made or made in
time (subsections (5) and (6)). The directed person must comply with the direction
(subsection (7)). Directions to the Chief Constable of the British Transport Police will
require prior consent from the relevant Secretary of State (subsection (9)).

Subsection (10) gives effect to Schedule 3 (relationships between NCA and
other agencies). SQubsection (11) provides that the arrangements in respect of the
apportionment of costs, asset out in Part 5 of Schedule 3, areto apply to these voluntary
and directed tasking arrangements. Subsection (12) signposts the power in paragraph
33 of Schedule 3 which enables the Secretary of State to amend, by order (subject to
the affirmative resolution procedure), the list of partners subject to directed tasking and
the persons, if any, from whom the Director General of the NCA is required to seek
consent before exercising the power of direction.

Schedule 3: Relationships between NCA and other agencies

Part 1: Co-operation

132.

133.

Paragraph 1 places a duty on NCA officers to co-operate with specified persons in
order to assist them in their activities to combat crime. It also places areciprocal duty
on members of the armed forces, coastguard and those specified persons to co-operate
with NCA officersin the discharge of NCA functions.

Paragraph 2 enables the NCA to enter into co-operation arrangements with other
persons for the purposes of discharging any of its functions, such as Police
Collaboration Agreements under the Police Act 1996

Part 2: Exchange of information

134.

135.

136.

Paragraph 3 creates a duty on chief officers of UK police forces (as defined in
section 16(1)) to keep the NCA informed about certain information and when requested
to disclose that information to the NCA. Sub-paragraph (1) creates a duty on police
forcesto inform the Director General of the NCA about any information held by them
whichisconsidered by the chief officer to be relevant to the exercise by the NCA of any
of its core functions (namely, the crime-reduction function, the criminal intelligence
function or functions under the Proceeds of Crime Act 2002). This duty appliesto chief
officers of police forces in England and Wales, Northern Ireland and Scotland, the
British Transport Police, Ministry of Defence Police and Civil Nuclear Constabulary.
Sub-paragraph (2) createsaduty on the chief officer to then disclosethat information to
the NCA if the Director General makesarequest for it. Sub-paragraph (3) providesthat
paragraph 3(1) does not require achief officer to keep the Director General informed of
information that appears to the chief officer to be information obtained from the NCA.

Paragraph 4 imposes a duty on the Director General of the NCA to keep chief officers
of UK police forces (as defined in section 16(1)) informed about certain information
and is reciprocal in nature to the duty in paragraph 3(1). Sub-paragraph (1) creates a
duty on the Director General to notify chief officers of any information that the NCA
possesses which is considered by the Director General to be relevant to the exercise
of afunction of the chief officer or any other member of that police force. This duty
applies to the Director General in respect of chief officers of police forcesin England
and Wales, Northern Ireland and Scotland, the British Transport Police, Ministry of
Defence Police and Civil Nuclear Constabulary. Sub-paragraph (2) provides that the
duty imposed by paragraph 4(1) does not require the Director General to keep the chief
officer informed of information which appearsto the Director General to beinformation
obtained from chief officer or any other member of that police force.

Paragraphs 5 to 7 make like provision to that in paragraphs 3 and 4 in respect of other
specified bodies, (as defined in paragraph 7) namely the Serious Fraud Office, Border
Force and the Director of Border Revenue. By virtue of paragraph 34the Secretary of
State may by order (subject to the affirmative procedure) amend paragraph 7 so as to
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add further personsto the list of Government bodies who will be subject to the duty to
keep the NCA informed of information.

Part 3: Assistance within the UK

137.

138.

139.

140.

141.

142.

143.

144.

145.

Paragraph 8 allows for the Director General of the NCA to provide assistance (in the
form of officers and other such support) to operate under the direction and control of a
UK policeforce, aUK law enforcement agency, an Island police force or an Island law
enforcement agency if they make a specified request for assistance. If arequest is made
the Director Genera of the NCA may provide such assistance as the Director General
of the NCA considers appropriate.

Paragraph 9 enables a UK police force or a UK law enforcement agency to provide
assistance (whether in the form of officers to operate under the direction and control
of the NCA or other support) if the Director General of the NCA makes a request for
assistance. The person providing the assistance may provide such assistance as they
consider appropriate.

Paragraph 10enables the Home Secretary to direct the Director General of the NCA
to provide specified assistance to an England and Wales police force and other listed
personsif it appears to the Home Secretary that it is appropriate for directed assistance
to be given by the Director General of the NCA.

Paragraph 11 enablesthe Director General of the NCA to direct alisted person in sub-
paragraph (1) to provide specified assistance to the NCA. Such directions may only
be given if the Director General of the NCA considers it appropriate for the NCA to
receive directed assistance and is subject to the prior consent of the relevant minister
as specified in paragraph 11(3).

Paragraphs 12 and 13 concern directed assistance to and from the NCA in relation to
Scotland. These enable Scottish Ministers to direct the Director General of the NCA
to provide specified assistance to the Police Service of Scotland if Scottish Ministers
consider it appropriate for the Police Service of Scotland to receive directed assistance
from the NCA and the Home Secretary consents. Scottish Ministers will also have
the power to direct the Police Service of Scotland to provide specified assistance to
the NCA if Scottish Ministers consider it appropriate for the NCA to receive directed
assistance from the Police Service of Scotland.

Paragraphs 14 and 15 make corresponding provision in relation to Northern Ireland.
Thisenablesthe Department of Justicein Northern Ireland to direct the Director General
of the NCA to provide specified assistance to the Police Service of Northern Ireland,
if the Department of Justice in Northern Ireland considers it appropriate for the Police
Service of Northern Ireland to receive such directed assistance and the Home Secretary
consents. It also provides the Department of Justice in Northern Ireland with the power
to direct the Police Service of Northern Ireland to provide specified assistance to the
NCA, subject to the Department of Justicein Northern Ireland considering it appropriate
for the NCA to receive such directed assistance and subject to consultation with the
Northern Ireland Policing Board and other persons that the Department of Justice in
Northern Ireland considers appropriate to consult.

Paragraph 16 provides that directed assistance powers can only be used wherethereis
aspecial need for assistance and where it is expedient for the directed party to provide
it. It must aso be the case that voluntary arrangements cannot be made, or cannot be
made in time.

Paragraph 17 describes the form that assistance may take, including (but not limited
to) the loan of persons or equipment.

Paragraph 18 provides that individuas who are provided under the assistance
provisions will fall under the direction and control of the assisted person.
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Part 4: Use of police facilitiesetc by NCA

146.

147.

148.

149.

150.

151

152.

153.

154.

155.

It isnot expected that the NCA will maintain itsown custody facilities. Accordingly Part
4 of Schedule 3 enables the NCA to use premises, equipment, facilities or services of
police forces, and immigration and customs facilities in accordance with an agreement
made between the NCA and such bodies.

Paragraph 19 provides for voluntary arrangements to be made between the Director
General and police and crime commissioners, or the chief constable of police forces
listed in Schedule 1 to the Police Act 1996 (police forcesin England and Wales outside
London), for the NCA to make use of their police facilities.

Paragraph 20 enables the Director General to make voluntary arrangements for the
NCA to use the facilities made avail able by the Metropolitan Police Force.

Paragraph 21 enables the Director General to make voluntary arrangements for the
NCA to use the facilities made available by the City of London Police Force.

Paragraph 22 enables the Director General to make voluntary arrangements for the
NCA to use immigration or customs facilities.

Paragraph 23 providesthat the Secretary of State may direct apolice forcein England
& Walesto make arrangements for the use of facilities under paragraph 19, 20 or 21 of
this Schedule, in the absence of satisfactory voluntary arrangement made under those

paragraphs.

Paragraph 24enablesthe Director General of the NCA to make voluntary arrangements
for the NCA to usefacilities made avail able to the Police Service of Northern Ireland. In
the absence of asatisfactory voluntary arrangement, under paragraph 24, paragraph 25
enablesthe Department of Justicein Northern Ireland, with the consent of the Secretary
of State, to direct the Director General and the Northern Ireland Policing Board to make
arrangements for the NCA to use the facilities made available by the Police Service of
Northern Ireland.

Paragraph 26 provides that facility-sharing arrangements must specify or describe
the facilities that are the subject of such arrangements (sub-paragraph (1)), and may
be varied or terminated by the parties (sub-paragraph (2)) unless it was made in
compliance with a direction, in which case consent must be obtained from the person
who gave the direction (sub-paragraph (3)).

Paragraph 27providesthat before aperson (‘D) gives adirection under this Part of the
Scheduletoaperson (‘P'), D must notify P of the proposal, and consider representations
from P.

Paragraph 28 provides that facilities means premises, equipment and other material,
facilities and services.

Part 5: Payment for tasks, assistance or facilities

156.

157.

Paragraphs 29 to 31 make provision for the NCA, police fundholding bodies and law
enforcement agencies to pay for tasks, assistance or facilities. However, the parties
involved may decide that there should be no such charging.

Paragraph 32 definesthe ‘ appropriate amount’ that should be paid as an amount agreed
by both parties or, in the absence of such agreement, an amount determined by the
Secretary of State. If responsibility for either of the parties is devolved, the Secretary
of State must consult with the appropriate devolved administration.

Part 6;: General

158.

Paragraph 33 provides an order-making power (subject to the affirmative resolution
procedure) by which the Secretary of State may amend the list of partners subject
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to directed tasking and assistance arrangements (at section 5 or paragraph 11 of
Schedule 3). The Secretary of State may, in particular, add or remove persons (who were
added). But none of the following may be added: the Commissionersfor Her Majesty’s
Revenue and Customs, the Chief Constable for the Police Service of Scotland, any
person operating only in Scotland, the Chief Constable of the Police Service of Northern
Ireland, and any person operating only in Northern Ireland. The Secretary of State
may also amend the requirements for the Director General to seek prior consent from
agencies or bodies before issuing directions. Before using this power, the Secretary of
State must consult the affected person.

Paragraph 35places a duty on a person given a direction to comply with it (sub-
paragraph (1)) and limits the extent of a direction by ensuring that it must not relate to
any prosecution function (sub-paragraph(2)).

Section 6: Duty to publish information

160.

161.

Subsection (1) places a duty on the Director General to publish information about the
exercise of the NCA’sfunctions and other mattersrelating to the NCA. Subsections (2)
and (3) specify that in carrying out this duty, the Director General must comply with
any requirements set out in the Framework Document.

Subsection (4) provides the duty to publish information is subject to Schedule 7. This
imposes limits on the information that can be published. For example, information
obtained from HM Revenue and Customs can only be published with the consent of the
Commissioners for Revenue and Customs.

Section 7: Information gateways

162.

163.

164.

165.

166.

Section 7 is a broad information gateway. Subsection (1) authorises any person to
disclose information to the NCA if the disclosure is made for the purposes of the
exercise of any NCA function.

The only exception to the general power in subsection (1) is set out in subsection (2)
which provides subsection (1) does not authorise a person serving in the Security
Service, Secret Intelligence Service or GCHQ to discloseinformation tothe NCA so any
disclosure of information by such a person to the NCA would be made in accordance
with the relevant intelligence service arrangements as defined in subsection (10).

Subsection (3) provides information obtained by the NCA in connection with the
exercise of any NCA function may be used by the NCA in connection with the
exercise of any other NCA function. For example, information obtained in the course of
gathering criminal intelligence may be used in connection with NCA'’ s crime reduction
function.

Subsection (4) provides that the NCA may disclose information in connection with the
exercise of any NCA function if the disclosureisfor any “ permitted purpose”. Theterm
“permitted purpose” is defined in section 16(1). This would apply in situations where,
for example, the NCA has received information on suspected criminal activity (such
as a‘Suspicious Activity Report’ —which help banks and financial institutions protect
themselves and their reputation from criminals and help law enforcement to track down
and arrest them) and has decided to share this information with an organisation or
person outside the NCA (such as afinancial institution) for the purpose of preventing
or detecting crime.

Subsection (5) makes it clear that subsection (4) only authorises an NCA officer to
discloseinformation obtained under Part 6 of the POCA for the purpose of : the exercise
of thefunctions of the Lord Advocate under Part 3 of the POCA (Scottish confiscation);
the exercise of functions by Scottish Ministersunder or inrelation to Part 5 of the POCA
(civil recovery to the proceeds of crime etc).
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Subsection (6) providesthat an NCA officer may not disclose information obtained by
the NCA under Part 6 of the POCA (revenue functions) under subsection (4). An NCA
officer may only disclose information obtained under Part 6 of the POCA in accordance
with the provisions set out in subsection (7).

Subsection (7) provides that an NCA officer may disclose information obtained under
Part 6 of the POCA if the disclosureisto the Commissionersfor Revenue and Customs;
to the Lord Advocate for the purpose of specified functions; to any person for the
purpose of civil proceedings which relate to a matter in respect of which the NCA has
functions; or to any person in compliance with an order of a court or tribunal.

Subsection (8) provides that a disclosure of information in accordance with Part 1 of
the Act does not breach any obligation of confidence owed by the person making the
disclosure or any other restriction on the disclosure of information however imposed
(including any statutory restrictions other than those set out in Schedule 7 to the Act).
In practice, this provision allowsthe police, law enforcement agencies, banks and other
financia institutionsto share information with the NCA and vice versa about organised
crime activity, which could involve the disclosure of personal banking records.

Section 8: Other functions etc

170.

171

172.

173.

Subsections (1) and (2) add the NCA to thelist of bodies subject to the duty in sections
11 (which relatesto England) and 28 (which relatesto Wales) of the Children Act 2004.
Sections 11 and 28 of the Children Act impose a duty on specified agencies to make
arrangements to ensure that their functions are discharged having regard to the need to
safeguard and promote the welfare of children. The aim of this duty isto:

* ensure that agencies give appropriate priority to their responsibilities towards the
children in their care or with whom they come into contact; and

e encourage agencies to share early concerns about safety and welfare of children
and to ensure preventative action before a crisis devel ops.

This duty will be particularly relevant to the work of the NCA in tackling child sex
abuse and the human trafficking of children.

Subsections (3) and (4) provide a genera power to the NCA to assist governments or
other bodies exercising functions of a public nature outside the British Islands.

Subsection (6) gives effect to Schedule 4 (NCA General).

Schedule 4: NCA: general

174.

175.

176.

177.

Paragraph 1 alowsthe Secretary of State to make regulations (subject to the negative
resolution procedure) governing the equipment used by the NCA. Sub-paragraph (2)
enables regulations to be made, for example, in relation to the use of specified
equipment. The use of equipment may also be prohibited under the regulations. The
NCA isrequired to comply with any conditions specified in the regul ations on the use of
equipment. Before making such regulations under paragraph 1, the Secretary of State
must first consult the Director General of the NCA and any other persons considered
appropriate (sub-paragraph (3)).

Equipment under paragraph 1 includes vehicles, headgear and protective and other
clothing (sub-paragraph (4)).

Paragraph 2establishes the NCA's liability in respect of unlawful conduct of any
persons acting under the auspi ces of the NCA in the sameway that an employer isliable
for the unlawful conduct of employeesin the course of their employment.

Sub-paragraphs (2) to (4) set out the circumstances under which the NCA will beliable
for the unlawful actions of persons carrying out functionsin relation to the NCA. Sub-
paragraph (2) sets out the NCA's liahility in relation to constables or other persons
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carrying out functions whilst seconded to the NCA or when providing assistance to
the NCA under Part 3 of Schedule 3. Sub-paragraph (3) covers the NCA'’s liability
in relation to the conduct of a person other than an NCA officer who is a member of
an NCA-led international joint investigation team, when that person is carrying out
functions as amember of that team. Sub-paragraph (4) covers the unlawful conduct of
aperson carrying out surveillance under section 76A of the Regulation of Investigatory
Powers Act 2000.

Sub-paragraph (5) provides that the NCA will be ajoint tortfeasor when the unlawful
conduct isatort.

Sub-paragraph (6) provides that where the Secretary of State receives reimbursement
through an international agreement for any sums of money paid by the NCA by virtue
of paragraph 2, the Secretary of State must pay the sum to the NCA by way of
reimbursement.

Paragraph 3sets out various summary offences relating to obstructing or assaulting
membersof aninternational joint investigationteam led by theNCA, in accordancewith
obligations under international agreements to which the United Kingdom is a party.

Sub-paragraph (1) makes it an offence to assault a member of an international joint
investigation team led by the NCA and who is carrying out functions as a member of
that team and sub-paragraph (3) makes it an offence to resist or wilfully obstruct a
member of that team in similar circumstances. Sub-paragraphs (2) and (4) provide for
the penalties for the two offences.

Paragraph 4 is concerned with certain provisions of sex, disability, race and
employment discrimination legislation in Northern Ireland and the operation of those
provisions in relation to persons seconded to the NCA. Sub-paragraph (1) provides
that a person seconded to the NCA isto be treated as an employee of the NCA for the
purposes of the provisionslisted under sub-paragraph (2). Sub-paragraph (3) provides
that for the purposes of subparagraph (4) the NCA isto be treated as the employer of
persons seconded to the NCA.

Section 9: Director General: customs powers of Commissioners & operational

powers
183.

184.

This section providesthe Director General with the same powers asthe Commissioners
of HM Revenue and Customs have in relation to any customs matter (subsection (1))
and also provides for the Secretary of State to be able to designate the Director General
to hold operational powers (subsection (2)) (these include the powers and privileges
of a constable, the powers of an officer of Revenue and Customs and the powers of
an immigration officer). Subsection (5) provides the mechanism by which the Director
General isto be designated (with more detail set out in Part 2 of Schedule 5). Subsection
(6) provides that the Secretary of State may only exercise the powers of designation
if certain conditions are met, that is, where he or she is required to do so under
subsection (5) or where he or she is required or otherwise authorised to do so by
regulations under paragraph 5 of Schedule 5. Subsection (3) provides that the Home
Secretary may modify or withdraw a designation provided under subsection (2).

Subsection (4) gives effect to Schedule 5 (police, customs and immigration powers).

Section 10: Operational powers of other NCA officers

185.

186.

This section provides the Director General with the ability to designate other NCA
officers with operational powers. These include the powers and privileges of a
constable, the powers of an officer of Revenue and Customs, or the powers of an
immigration officer (subsection (1)).

The Director General may only designate an NCA officer with operational powersif the
Director General is satisfied that the NCA officer is capabl e of exercising those powers,
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has received adequate training and is otherwise a suitable person to exercise them
(subsection (2)). The Director General isableto modify or withdraw adesignation given
under subsection (1) by giving notice to the NCA officer concerned (subsection (3)).

Schedule 5: Police, customs and immigration powers

Part 1: Director General: Commissioners powers exer cisable under section 9(1)

187.

188.

189.

Paragraph 1sets out a further limitation on the Commissioner powers exercisable by
the Director General. Section 9 sets out that the powers of the Commissioners are
exercisableonly in relation to any customs matter. Paragraph 1 providesthat if apower
of the Commissionersis exercisable in relation to both a customs matter and any other
matter the power is exercisable by the Director Genera only in relation to a customs
matter (as defined in section 9).

Paragraph 2 applies to an enactment if it provides for the issuing of warrants which
authorise the Commissionersto exercise any power in relation to acustoms matter. The
paragraph provides that for the purpose of enabling the Director General to exercise
that power in relation to a customs matter the enactment has effect as if the Director
General were one of the Commissioners.

Paragraph 3 provides that the Director General cannot exercise the power of the
Commissionersto consent to a disclosure of HMRC information under paragraph 2(1)
of Schedule 7 or the power of the Commissioners to consent to a further disclosure of
HMRC information under paragraph 2(2) of Schedule 7.

Part 2: Director General: designation under section 9

190.

191

Paragraph 4 providesthat the Secretary of State must appoint an advisory panel to make
recommendations as to the operational powers that the Director General should have
(sub-paragraph (1)). The panel must be appointed whenever there is an appointment
of a Director General, and at any other time that the Secretary of State considers is
appropriate. Sub-paragraph (2) provides that the requirement to establish an advisory
panel is subject to any regulations under paragraph 5. Sub-paragraph (3) sets out
the membership of the panel which must consist of a person to chair the panel (who
must not be a serving civil servant) and other members expert in the training of NCA
officers and the respective operational powers — police powers, customs powers and
immigration powers. The panel may only consider whether the Director General has
received adequate training in respect of the operational powers. The reguirements as
to capability and suitability for the Director General to exercise operationa powers
will be addressed as part of the selection and appointment process (paragraph 7(2) of
Schedule 1). The chair must consider the information given by the expert membersin
order to decide whether the Director General has received adequate training in order to
exercisethe operational powersin question and produce areport with recommendations
as to the operational powers the Director General should have (sub-paragraph (5)).

Paragraph 5 provides that the Secretary of State may make regulations to set out
the circumstances in which the Director General may be designated with operational
powers other than on the recommendation of the advisory panel. Regulations may
providethat the Secretary of State must designate the Director General with operational
powersif specified conditions are met (sub-paragraph (2)). Sub-paragraph (3) provides
that the conditions may relate to the training received by a person in one or more of the
operational powers before their appointment as Director General.

Part 3: Further provision about designations under sections9 or 10

192.

Paragraph 6 providesthat adesignation of an officer as having operational powers may
be subject to limitations specified in the designation. This may include limitations on
which operational powers the designated officer has or limitations on the purposes for
which an NCA officer may exercise operational powers.
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Paragraph 7 provides that the designation of an officer as having operational powers
does not have any limitation of time unless the designation specifies a period for
whichitisto have effect. Any designation, however, remains subject to any subsequent
modification or withdrawal and only has effect while a person remainsan NCA officer.

Paragraph 8 providesthat the Director General or other NCA officer may be designated
with operational powers whether or not that person aready has, or previously had,
any such powers. Sub-paragraph (3) provides that if a person is both an NCA officer
designated with operational powers and a special constable or a member of the
PSNI Reserve none of the powers that a person has as an NCA officer are exercisable
at any time when the person is exercising any power or privilege of aspecial constable
or aconstable of the PSNI Reserve.

Paragraph 9 provides that an NCA officer must produce evidence of his or her
designation if they exercise or purport to exercise any operational power in relation to
another person and the other person regquests the officer to produce such evidence (sub-
paragraph (1)). This paragraph does not specify the form which such evidence should
take. A failure to produce evidence of designation does not make the exercise of the
power invalid (sub-paragraph (2)).

Part 4: Designations: powersand privileges of constables

196.

197.

198.

190.

Paragraph 10 provides that where the Director General is designated with police
powers and privileges, the Director General hasin England and Wales and adjacent UK
waters all the powers and privileges of an English and Welsh constable and outside the
UK and UK waters, al the powers and privileges of a constable that are exercisable
overseas. The exercise of police powersis subject to any limitations in the designation.

Paragraph 11 further provides that where an NCA officer (other than the Director
General) is designated with police powers and privileges, the NCA officer has: in
England and Wales and adjacent UK waters, all the powersand privileges of an English
and Welsh constable; in Scotland and the adjacent UK waters, all the powers and
privileges of a Scottish constable; in Northern Ireland and the adjacent UK waters, all
the powers and privileges of a Northern Ireland constable; and outside the UK and
UK waters, al the powers and privileges of a constable that are exercisable overseas
(sub-paragraph (1)). The exercise of police powersis subject to any limitations in the
designation. Furthermore, the exercise of the powers and privileges of a constable in
Scotland and Northern Ireland are subject to further requirements by virtue of sub-
paragraphs (3) and (6).

Paragraph 11further providesthat the powersand privileges of a Scottish constable are
exercisable by an NCA officer if a Scottish general authorisationisin force between the
Scottish Ministers and the Director Genera (sub-paragraph (4)). Sub-paragraph (5)
provides that the powers and privileges of a Scottish constable are exercisable by an
NCA officer if a Scottish operational authorisation (that is an agreement between the
Director General and an officer of the Police Service of Scotland not below the rank
of Assistant Chief Constable) is in force in relation to a particular operation. Sub-
paragraph (7) provides that the powers and privileges of a Northern Ireland constable
are exercisable by an NCA officer only if a Northern Ireland general authorisation
is in force between the Department of Justice in Northern Ireland and the Director
General. Sub-paragraph (8) provides that the powers and privileges of a Northern
Ireland constable are exercisable by an NCA officer if a Northern Ireland operational
authorisation (that is an agreement between the Director General and an officer of the
Police Service of Northern Ireland not below therank of Assistant Chief Constable) isin
forcein relation to a particular operation. A Northern Ireland operational authorisation
must conform with a Northern Ireland general authorisation.

Paragraph 12 provides that the exercise of the powers of a constable by the Director
General or other designated NCA officer is subject to the same territorial restrictions
as a constable exercising those powers. Paragraph 13 applies to an enactment if it
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providesfor theissuing of warrantswhich authorise aconstabl e to exercise any power or
privilege of aconstable. The paragraph further providesthat for the purpose of enabling
adesignated officer to exercise hisor her powers or privileges the enactment has effect
asif the designated officer were a constable.

Paragraph 14 provides that when exercising direction and control of the NCA in
relation to the exercise by NCA officers of the powers and privileges of a Scottish
constable, the Director General must comply with instructions given by the Lord
Advocate or procurator fiscal in relation to the investigation of offences.

Paragraph 15provides that those NCA officers designated with policing powers and
privileges will not be regarded as being in police service for the purposes of certain
specified employment legislation.

Part 5: Designations: power s of officers of Revenue and Customs

202.

203.

Paragraphs 16 to 18provide that an NCA officer (paragraph 16) who has been
designated with customs powers has the same powers as an officer of Revenue and
Customs in relation to any customs matter. The definition of a ‘ customs matter’ is set
out in Section 9 and excludes the matters to which section 7 (former Inland Revenue
matters) of the Commissioner for Revenue and Customs Act 2005 applies and taxes
and duties. Therefore the exercise of customs powers by the Director General of the
NCA and designated NCA officersisin relation to non-revenue matters. In both cases
the exercise of customs powers in relation to non-revenue matters is subject to any
limitationsin the designation. Where a customs power is exercisablein relation to both
acustoms matter and any other matter, the power isonly exercisable by an NCA officer
in relation to the customs matter (paragraph 17).

Paragraph 18provides that where an enactment enables a warrant to be issued which
authorises an officer of Revenue and Customs to exercise any power in relation to a
customs matter, a designated NCA officer isto betreated asif he or shewere an officer
of Revenue and Customs for the purposes of enabling NCA officers to exercise those
powers.

Part 6: Designations: power s of immigration officers

204.

205.

Paragraph 19enables any NCA officer, designated with the powers of an immigration
officer, to exercise al the powers of an immigration officer. The exercise of
immigration powers is subject to any limitations in the designation.

Paragraph 20provides that where an enactment enables a warrant to be issued which
authorises an immigration officer to exercise any power of an immigration officer, an
NCA officer designated with immigration powers is to be treated as an immigration
officer for the purposes of enabling them to exercise those powers.

Part 7: Offencesrelating to designations

206.

207.

Paragraphs 21 to 23 set out various summary offences relating to obstructing,
assaulting or impersonating designated officers. They paralel similar offences in
relation to police officers, officers of Revenue and Customs and immigration officers
in various enactments.

Paragraph 21 makes it an offence to resist or wilfully obstruct a designated officer
acting in the exercise of an operational power or to resist or wilfully obstruct a person
assisting a designated officer in the exercise of such a power. Paragraph 22 makes it
an offence to assault a designated officer acting in the exercise of an operational power
or to assault a person assisting a designated officer in the exercise of such a power.
Paragraph 23 makes it an offence, provided there is intent to deceive, to impersonate
or pose as a designated officer. It is also an offence for a designated NCA officer to
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make any statement or act in away that falsely suggeststhat he or she has powers above
and beyond those he or shein fact has.

Sub-paragraph (2) of each of paragraphs 21 to 23 sets out the maximum penalties for
the three offences in England and Wales, Scotland, and Northern Ireland respectively.

Part 8: General

209.

210.

211.

212.

213.

214.

215.

Paragraph 25provides that the Director General must pay all proceeds of forfeitures
under the customs and excise Acts to the Commissioners for Revenue and Customs.

Paragraph 26 provides that, where an enactment relates to a power or privilege of
a constable, or a power of an officer of Revenue and Customs, the Commissioners
for Her Mgjesty’ s Revenue and Customs or an immigration officer and the enactment
refers to a constable, an officer of Revenue and Customs, the Commissioners for Her
Majesty’ s Revenue and Customs or an immigration officer, those references should be
read as being, or including a reference to, the Director General or other NCA officer
as appropriate.

Paragraph 27confers an order-making power on the ‘relevant national authority’ (as
defined in paragraph 30) to make such provision as considered appropriate in
consequence of the Director General having the powers of the Commissioners under
section 9 or designated offices having operational powers.

Paragraph 28 confers an order-making power on the ‘relevant national authority’ to
amend by order the functions of a person so that they can be exercised by that person
in relation to the NCA, the Director General or NCA officers.

The order-making powers in paragraphs 27 and 28 are subject to the affirmative
resolution procedure where they amend primary legislation, but are otherwise subject
to the negative resolution procedure.

Paragraph 29 provides that before the Secretary of State exercises a power under
paragraph 27 or 28 in relation to enactments that confer any functions on the
Commissioners for Her Majesty’s Revenue and Customs or an officer of Revenue
and Customs, the Commissioners for Her Mgjesty’s Revenue and Customs must be
consulted (sub-paragraph (2)(a)). Before the Secretary of State exercises the power in
relation to an enactment which extends to Scotland or Northern Ireland, the Secretary
of State must consult the Scottish Ministers or the Department of Justice in Northern
Ireland respectively (sub-paragraphs (2)(b) and (c)).

Paragraph 30 sets out and defines the various terms that have been used in this
Schedule.

Section 11: I nspections and complaints

216.

217.

218.

2109.

220.

Subsection (1) provides for inspection of the NCA by Her Mgjesty's Inspectors of
Constabulary (“HMIC”). HMIC are appointed under section 54 of the Police Act
1996 for the purpose of independently inspecting and reporting on the efficiency and
effectiveness of police forcesin England and Wales.

Subsection (2) enables the Secretary of State to request an inspection by HMIC (under
subsection (1)) HMIC will conduct inspections of the NCA on its own initiative).

Subsection (3) requires HMIC to report the outcome of their inspections of the NCA to
the Secretary of State (in practice the Home Secretary).

Subsection (4) enables the Secretary of State to direct HMIC to carry out other duties
relating to the efficiency and effectiveness of the NCA.

Subsection (5) provides that paragraphs 2 and 5 of Schedule 4A to the Police Act 1996
(which enable HMIC to draft inspection programmes and frameworks to be approved
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by the Secretary of State) applies to inspection functions of HMIC in relation to the
NCA.

Subsection (6) inserts a new section 26C into the Police Reform Act 2002. New
section 26C(1) requires the Secretary of State to make regulations (subject to
the negative resolution procedure) conferring functions on the Independent Police
Complaints Commission (“IPCC”) in relation to the exercise of functions by the
Director General of the NCA and other NCA officers. Under new section 26C(2)(a)
such regulations may apply, with or without modifications, the provisions of Part 2 of
the Police Reform Act 2002 or of regulations made under it. Part 2 confers functions
on the IPCC in respect of complaints about, or matters indicating misconduct or death
or serious injury involving, persons serving with police forces in England and Wales;
such functionsinclude the examination of policeforces complaint handling procedures
and undertaking, management or supervision of investigations into complaints or other
matters. The purpose of these provisions is not ssimply to replicate Part 2 of the
Police Reform Act 2002, because the arrangements will need to be tailored to the
circumstances of the NCA, but they will ensure that the IPCC has oversight of the NCA
in broadly the same way as it has in relation to the police. Under new section 26C(2)
(b), such regulations may make provision for the NCA to make payments to the IPCC
in respect of the exercise of its functions under the new section 26C.

New section 26C(3) confines the scope of the IPCC's oversight of the NCA to the
exercise of itsfunctionsin, or in relation to, England and Wales. New section 26C(4)
enables the IPCC and the Parliamentary Commissioner for Administration (“PCA”)
jointly to investigate a matter in relation to which both of them have functions (limited
to matters in relation to which the NCA exercises certain asset recovery functions).
New section 26C(5) enables an NCA officer to disclose information to the IPCC, or a
person acting on its behalf, for the purposes of the IPCC exercising afunction conferred
under new section 26C. New section 26C(6) enables the IPCC and the PCA to disclose
information to each other for the purposes of the exercise of any functions under new
section 26C(4) or the Parliamentary Commissioner Act 1967. New section 26C(7) and
(8) enable regulations to make further provision about the disclosure of information
under new section 26C(5) and (6) or in relation to the onward disclosure of information
by the IPCC of information provided to it by the NCA, and disapplies Schedule 7 to
the Act (unless provision is made to the contrary).

Subsection (7) makes amendments to article 4(4) of the Police, Public Order and
Crimina Justice (Scotland) Act 2006 (Consequential Provisions and Modifications)
Order 2007 (“the 2007 Order”) so as to provide that complaints relating to the acts or
omissions of NCA officers exercising functionsin Scotland are subject to the oversight
of the Police Investigations and Review Commission as set out in an agreement
between the Commission and the NCA; such an agreement has been made between the
Commission and SOCA under article 4(4) of the 2007 Order.

Subsection (8) amends section 60ZA of the Police (Northern Ireland) Act 1998 so as
to provide that complaints and conduct matters arising from NCA officers exercising
functions in Northern Ireland are subject to oversight by the Office of the Police
Ombudsman for Northern Ireland as set out in an agreement between the Police
Ombudsman and the NCA (which has been made under that section), or as established
by order made by the Secretary of State.

Subsection (9) gives effect to Schedule 6.

Schedule 6: Inspections and complaints

226.

Paragraph 1 requires the Secretary of States to consult Scottish Ministers before
requesting an HMIC inspection of NCA activities in Scotland. Sub-paragraph (2)
provides that, in relation to any inspection wholly or partly in Scotland, HMIC may
conduct the inspection jointly with the Scottish inspectors following consultation with
the Scottish inspectors on whether ajoint inspection is appropriate (sub-paragraph (3)).
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Paragraph 2 requires the Secretary of State to consult the Department of Justice in
Northern Ireland before requesting an HMIC inspection of NCA activitiesin Northern
Ireland.

Paragraph 3 places a duty on the Secretary of State to arrange for every HMIC report
to be published. However, sub-paragraph (2) provides that parts of an HMIC report
may be excluded from publication if the Secretary of State believes that publication
would be against the interests of national security, impede the prevention or detection
of crime, or jeopardise the safety of any person. Reports must be sent to the NCA and
the appropriate Devolved Administration, should the inspection have been carried out
in Scotland or Northern Ireland (sub-paragraph (3)).

Paragraph 4 places a duty on the Director General of the NCA to comment on each
HMIC report, to publish those comments and to send a copy to the Secretary of State
and to the Devolved Administrations where they have an interest.

Paragraph 5 requires the Director General of the NCA to disclose information and
documents to HMIC or Scottish inspectors as specified in any notification given by
them for the purposes of their exercise of inspection functions in relation to the NCA.
Sub-paragraph (4) enablesan NCA officer to discloseinformation to HMIC or Scottish
inspectors for the purposes of their exercise of inspection functions in relation to the
NCA. Sub-paragraphs (5) and (6) enable the Secretary of State to make regulations
to make further provision about the disclosure of information under paragraph 5, or
in relation to the onward disclosure of information by HMIC or Scottish inspectors of
information provided to them by the NCA, and disapplies Schedule 7 (unless provision
is made to the contrary).

Paragraph 6requires the Director General to give HMIC or Scottish inspectors access
to NCA premises and other things on such premises for the purposes of their exercise
of inspection functionsin relation to the NCA.

Paragraph 7contains definitions of various expressions used in Schedule 6.

Paragraphs 8 to 17 make consequential amendments to the Police Reform Act 2002,
arising from the abolition of the NPIA and SOCA, and the conferral of functions on the
IPCC in respect of its oversight of the NCA by virtue of section 10(6).

Paragraph 18 makes consequential amendments to articles 2 and 4 of the Police,
Public Order and Criminal Justice (Scotland) Act (Consequential Provisions and
Modifications) Order 2007 (“the 2007 Order”) arising from the provisions in
section 11(7) in relation to the oversight of the NCA by the Police Complaints
Commissioner for Scotland. Sub-paragraph (4) preserves the powers in the Scotland
Act 1998, under which the 2007 Order was made, to amend or revoke the amendments
made to the 2007 Order by section 11 and Schedule 6.

Paragraph 19 makes a consequential amendment to section 61 of the Police (Northern
Ireland) Act 1998, requiring the Office of the Police Ombudsman for Northern Ireland
to send a copy of its annual report on the discharge of its functions to the NCA if the
report concerns the NCA.

Section 12: Information: restrictions on disclosure etc

236.

237.

Subsection (1) gives effect to Schedule 7 (Information: restrictions on disclosure),
which provides for the restrictions on the disclosure of information.

Subsection (2) provides that Schedule 7 applies to disclosures of information made
for the purposes of the NCA’s criminal intelligence function. Information relevant to
the NCA'’s criminal intelligence function will predominantly be that which contains
information on known or suspected criminal activity (such ascrimereports, surveillance
logs, suspicious activity records, analytic research on known criminals or locations); or
information that when combined with known or suspected criminal activity can lead to
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the identification of further criminality, or opportunities to protect the public (such as
company records, regulated sector memberships and transport manifests).

Subsection (3) provides that any duty to disclose information imposed on an NCA
officer (including the duty on the Director General to keep the police and specified
government bodies informed of information) and powers of an NCA officer to disclose
information, will have effect subject to the restrictions on disclosure set out in
Schedule 7. Subsection (4) providesthat subsections (2) and (3) do not limit Schedule 7.

Schedule 7: Information: restrictions on disclosure

239.

This Schedule sets out the restrictions on the disclosure of information to and from
the NCA. Part 1 sets out the statutory restrictions; Part 2 sets out the restrictions on
disclosure of particular types of information; Part 3 sets out the restriction on further
disclosure of information; Part 4 sets out the restrictions on published information;
Part 5 sets out the wrongful disclosure offences; and Part 6 sets out the consent and
interpretation provisions.

Part 1: Statutory restrictions

240.

Paragraph 1 provides that nothing in Part 1 of the Act (including in particular
section 6(1) and (7) will authorise or require the disclosure of information to or from
the NCA which isin contravention of the Data Protection Act 1998 or of Part 1 of the
Regulation of Investigatory Powers Act 2000 (“RIPA™).

Part 2: Restrictions on disclosures of particular types of information

241.

242.

243.

244,

Paragraph 2 (HMRC and customs information). Sub-paragraph (1) provides that an
NCA officer must not disclose HMRC information, personal customs information
or persona customs revenue information unless consent is provided by the relevant
authority. Sub-paragraph (2) provides that if an NCA officer has disclosed this
information, a person must not further disclose it unless the relevant authority
consents. Sub-paragraph (3) defines the terms “HMRC information”, *“personal
customs information” and “relevant authority” .

Paragraph 3(social security information). Sub-paragraph (1) provides that an NCA
officer must not disclose social security information unless consent is provided by the
relevant authority. Sub-paragraph (2) provides that if an NCA officer has disclosed
thisinformation to a person, that person must not further disclose it unless the relevant
authority consents. Sub-paragraph (3) defines the terms “relevant authority” and
“socia security information”.

Paragraph 4 (intelligence service information). Sub-paragraph (1) provides that an
NCA officer must not disclose intelligence service information unless consent is
provided by the relevant authority. Sub-paragraph (2) provides that if an NCA officer
has disclosed this information, a person must not further disclose it unless the relevant
authority consents. Sub-paragraph (3) defines the terms “intelligence service” and
“intelligence service information” and “relevant authority”.

Paragraph 5 (arrangements for publishing information) makes provision that the
Director General must not disclose information under their duty to make arrangements
for the publication of information set out in section 6 if thiswould breach arequirement
imposed by the Framework Document.

Part 3: Restrictions on further disclosures of infor mation

245.

Paragraph 6 (onward disclosure restrictions) Sub-paragraph (1) provides that if an
NCA officer hasdisclosed information to aperson (“theoriginal recipient”), that person
must not further disclose the information unless it is for a purpose connected with
any relevant function of the original recipient or otherwise for a permitted purpose (as
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defined in section 16(1)). The Director General must also consent to the disclosure.
Sub-paragraph (2) provides that the onward disclosure restrictions set out in sub-
paragraph (1) will not apply if paragraph 7 or 8 of the Schedule applies, or if the
original recipient of the information wasthe Lord Advocate exercising functions under
Part 3 of the POCA or Scottish Ministers exercising functions under or in relation to
Part 5 of the POCA. Sub-paragraph (3) defines the term “relevant function” which is
referred to in this paragraph.

Paragraph 7 (onward disclosure by the Commissioners). Sub-paragraph (1) provides
that thisprovision appliestoinformation disclosed by an NCA officer under section 7(7)
to the Commissioners. Sub-paragraph (2) providesthat the information may be further
disclosed by the Commissioners only if the disclosure is for a purpose connected with
any relevant function of the Commissioners or otherwise for a permitted purpose (as
defined in section 16(1)). Sub-paragraph (3) provides that the information may only
be further disclosed by a person other than the commissioner if the disclosureis for a
purpose connected with any relevant function of the Commissioners or otherwise for a
permitted purpose, and if the Director General consents to the disclosure.

Paragraph 8 covers restrictions on the further disclosure of information obtained by
the NCA under Part 6 of the POCA, which may be disclosed by an NCA officer under
section 7(7) of the Act.

Part 4: Published infor mation: norestrictions on further disclosure

248.

Paragraph 9 disapplies any restrictions on the further disclosure of information in
Part 1 of the Act if the information was included in an NCA annual plan, framework
document or annual report, or was otherwise published by the NCA in accordance with
arrangements made under section 6.

Part 5: Offencesrelating to wrongful disclosure of information

249.

250.

251

Paragraph 10 covers the offence of wrongful disclosure of information. Sub-
paragraph (1) provides that an NCA officer commits an offence by disclosing
information in breach of arelevant duty. Sub-paragraph (2) provides that any person
commits an offence if they disclose information that breached a relevant duty. Sub-
paragraph (3) provides for the defence by a person charged with this offence that the
disclosure was either lawful or that theinformation had already and lawfully been made
available to the public. Sub-paragraph (4) covers the consent for a prosecution to be
made in England and Wales and Northern Ireland. Sub-paragraph (5) providesthat this
offence does not prejudice the pursuit of any remedy or action taken in relation to a
breach of arelevant duty. Sub-paragraph (6) states that a person guilty of the offence
is liable on conviction on indictment to either a prison term not exceeding 2 years or
afine, or both. Sub-paragraph (7) provides that a person guilty of the offenceisliable
on summary conviction to either a prison term not exceeding 12 months in England
and Wales and in Scotland, or 6 months on conviction in Northern Ireland, or a fine
not exceeding the statutory maximum, or both. Sub-paragraph (8) provides that the
maximum prison term in England and Wales is 6 months for an offence committed
before the commencement of section 282 of the Criminal Justice Act 2003.

Paragraph 11 provides that consent to a disclosure of information under any provision
of Schedule 7 may be given in relation to a particular disclosure or disclosures madein
circumstances specified or described in the consent.

Paragraph 12 defines the terms “Commissioners’ and “PCA 2002 used in this
Schedule.

Section 13: NCA officers with operational powers. labour relations

252.

Subsections (1) to (3) prohibit any person (for example, a trade union) from calling
a strike by NCA officers designated with operational powers, including the Director
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General of the NCA, and provide that the Home Secretary may take civil action against
any person who calls such a strike.

Subsection (4) allowsthe Home Secretary to seek an injunction restraining athreatened
strike by NCA officers holding operational powers.

Subsection (5) provides that, notwithstanding subsections (1) to (3), any trade union
representing NCA officers can still be an independent trade union for the purposes of
relevant employment legislation.

Subsection (6) makes it clear that relevant employment legidlation cannot prevent the
Home Secretary from enforcing the no-strike provisions.

Subsection (7) provides that the Home Secretary may suspend and subsequently
reinstate the no-strike provisions by order (subject to the affirmative resolution
procedure).

Subsection (8) defines terms used in section 13.

Section 14: NCA officers with operational powers. pay and allowances

258.

259.

260.

Subsection (1) enables the Home Secretary to make regulations (subject to the negative
resolution procedure) providing for the establishment, maintenance and operation of
proceduresfor determining the pay, allowances and other terms and conditions of NCA
officersdesignated with operational powersincluding the Director General of the NCA.

Subsection (2) allows such regulations to provide for decisions on the pay, alowances
and other terms and conditions of NCA officers designated with operational powers
to be made by reference to, for example, non-binding recommendations from an
independent pay review mechanism.

Subsection (3) defines terms used in section 14.

Section 15: Abolition of SOCA and NPIA

261.

262.

Subsections (1) and (2) abolish the Serious Organised Crime Agency and the National
Policing Improvement Agency respectively.

Subsection (3) gives effect to Schedule 8.

Schedule 8: Abolition of SOCA and NPI A

Part 1: Transitional, transitory and saving provision

263.

264.

265.

Paragraph 1 provides for the Secretary of State to make, and lay before Parliament,
staff or property transfer schemes.

Paragraph 2 definesastaff transfer scheme as aschemewhich providesfor adesignated
member of staff of SOCA or the NPIA, a designated constable or member of civilian
staff in an England and Wales police force (for example in the Metropolitan Police
E-Crime Unit which will form part of the NCA as set out in the NCA Plan) and a
designated member of personnel or staff in any other body (in connection with an order
modifying the functions of the NCA) to become NCA officers, and employed in the
civil service of the State. A staff transfer scheme may also provide for the transfer of
NPIA staff to the Home Office.

Paragraph 3defines a property transfer scheme. A property scheme may provide for
the transfer to the NCA (or, in the case of the NPIA, to the NCA or the Home Office)
of designated property, rights or liabilities from SOCA, NPIA, the chief officer of, or
the policing body for, an England & Wales police force or any other person. A property
transfer scheme may also create rights or impose liabilities. Such a scheme may aso
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make provisionto ensurethat criminal liability for anything done by SOCA or the NPIA
passes to the NCA or the Secretary of State as appropriate.

Paragraph 4 provides a staff or property transfer scheme to make provision for any
reference to atransferor in any document, instrument, contract or legal proceedings to
have effect as, or asincluding areference to the NCA.

Paragraph 6 contains transitional provisions to ensure that the abolition of SOCA and
the NPIA does not affect the validity of anything done by those organisations prior
to abolition; this will ensure that, for example, the continued validity of surveillance
authorisations granted by the Director General of SOCA cannot be challenged.
Paragraph 7 provides for the continued application, with necessary madifications, of
certain subordinate | egislation made under the Serious Organised Crime and Police Act
2005 where Part 1 of the Act includes equivalent delegated powers. The three orders
that are preserved: modify certain enactments which confer powers on the police (as
well as constables) and immigration officers to enable such powers to be exercised
by designated members of the staff of SOCA; ensures that the United Kingdom can
comply with the obligations under the Second Additional Protocol to the European
Convention on Mutual Legal Assistancein Criminal Matterswhere ajoint investigation
team (involving SOCA officers) is operating in the UK for the purpose of conducting
criminal investigations; and designates further functions (in addition to the functions
listed in section 33 of the Serious Organised Crime and Police Act 2005 and in the
Serious Organised Crime and Police Act 2005 (Disclosure of Information by SOCA)
Order 2008) for the purposes of the exercise of which SOCA may discloseinformation.

Paragraph 8 provides for the Secretary of State to pay such an amount (if any) as
the Secretary of State thinks appropriate to a person who ceases to be a SOCA board
member (that is, the Chair and the ordinary members) at the changeover.

Paragraph 9 provides that the repealing of sections 7 and 20 of the Serious Organised
Crime and Police Act 2005 (annual reports and accounts) will not affect the application
of those sections after the changeover to times before the changeover.

Paragraph 10ensures that amendments to pension’s legislation consequent upon the
abolition of SOCA and the NPIA do not have the effect of extinguishing pension rights
accrued before abolition.

Paragraph 11isrequiredto ensurethat transition arrangementsare provided for Scottish
Police Reform and the creation of the NCA. In particular, it provides a power to make
any necessary provisions to ensure that the NCA provisions have full effect depending
on the timing of the creation of the Police Service of Scotland and the creation of the
NCA. Inlight of the formal establishment of the Police Service of Scotland on 1 April
2013, this provision is no longer necessary.

Paragraph 12is required to ensure transition arrangements are in place if the NCA
is created prior to the planned merger of the offices of the Director of Revenue and
Customs Prosecutions and the Director of Public Prosecutions.

Paragraph 13 sets out and defines the various terms that have been used in Part 1 of
this Schedule.

Parts2to 4: Minor and consequential amendments and repeals

274.

275.

Parts 2 to 4 of the Schedule make other amendments to enactments, both primary and
secondary, as a consequence of the abolition of SOCA and the NPIA.

Paragraph 26 of the Schedule protects the pension arrangements for those officers of
precursor agencies who are eligible for membership of the police pension scheme on
moving into the NCA. It also provides for serving police officers (including members
of the PSNI Reserve) to retain their eligibility for the police pension scheme on being
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appointed as Director General of the NCA or on taking up key posts within the NCA
designated by the Director General.

Paragraph 89 adds the NCA to the list of organisations specified in section 23 of the
Freedom of Information Act 2000. The effect of thisamendment is to exempt from the
Freedom of Information Act as aclass al information held or supplied by the NCA.

Paragraph 184provides that references to the “Serious Organised Crime Agency”,
“SOCA", etc in the specified legislation will be substituted with a reference to the
National Crime Agency and other equivalent related references.

Paragraph 188providesthat SOCA related referencesin subordinate |egislation may be
read as the corresponding NCA reference listed in the table. This provision is without
prejudice to the consequential order making power in section 58 of the Act.

Section 16: Interpretation of Part 1

279.

280.

281.

282.

Subsection (1) defines various terms used in Part 1, including “chief officer”,
“functions”, “NCA function”, “law enforcement agency” and “permitted purpose”. The
definition of “strategic partners’ refers to those other law enforcement agencies and
other key bodies to which, for example, the Director General must send a copy of the
NCA’s Annual Report.

Subsection (2) clarifies that a reference to the powers and privileges of a constable
is a reference to any powers and privileges of a constable. It aso provides that
references to the “Police Service of Northern Ireland” (*PSNI™) are taken to include
the PSNI Reserve.

Subsection (3) providesthat any subsequent referenceto the“functions’ or “officers’ of
the National Crime Agency should be understood within the terms of Part 1 of the Act.

Subsection (4) identifies those terms which are defined elsewherein Part 1 of the Act.

Part 2: Courtsand Justice

Section 17: Civil and family proceedingsin England and Wales

283.

284.

285.

286.

287.

Section 17(1), (2) and (5) create a single county court with a national jurisdiction for
the whole of England and Wales, sitting at various locations within England and Wales
in a si