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Directive 2008/52/EC of the European Parliament and of the Council of 21
May 2008 on certain aspects of mediation in civil and commercial matters

DIRECTIVE 2008/52/EC OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL

of 21 May 2008

on certain aspects of mediation in civil and commercial matters

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article
61(c) and the second indent of Article 67(5) thereof,

Having regard to the proposal from the Commission,

Having regard to the Opinion of the European Economic and Social Committee(1),

Acting in accordance with the procedure laid down in Article 251 of the Treaty(2),

Whereas:

(1) The Community has set itself the objective of maintaining and developing an area of
freedom, security and justice, in which the free movement of persons is ensured. To that
end, the Community has to adopt, inter alia, measures in the field of judicial cooperation
in civil matters that are necessary for the proper functioning of the internal market.

(2) The principle of access to justice is fundamental and, with a view to facilitating better
access to justice, the European Council at its meeting in Tampere on 15 and 16 October
1999 called for alternative, extra-judicial procedures to be created by the Member
States.

(3) In May 2000 the Council adopted Conclusions on alternative methods of settling
disputes under civil and commercial law, stating that the establishment of basic
principles in this area is an essential step towards enabling the appropriate development
and operation of extrajudicial procedures for the settlement of disputes in civil and
commercial matters so as to simplify and improve access to justice.

(4) In April 2002 the Commission presented a Green Paper on alternative dispute resolution
in civil and commercial law, taking stock of the existing situation as concerns
alternative dispute resolution methods in the European Union and initiating widespread
consultations with Member States and interested parties on possible measures to
promote the use of mediation.

(5) The objective of securing better access to justice, as part of the policy of the European
Union to establish an area of freedom, security and justice, should encompass access
to judicial as well as extrajudicial dispute resolution methods. This Directive should
contribute to the proper functioning of the internal market, in particular as concerns the
availability of mediation services.
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(6) Mediation can provide a cost-effective and quick extrajudicial resolution of disputes
in civil and commercial matters through processes tailored to the needs of the parties.
Agreements resulting from mediation are more likely to be complied with voluntarily
and are more likely to preserve an amicable and sustainable relationship between the
parties. These benefits become even more pronounced in situations displaying cross-
border elements.

(7) In order to promote further the use of mediation and ensure that parties having recourse
to mediation can rely on a predictable legal framework, it is necessary to introduce
framework legislation addressing, in particular, key aspects of civil procedure.

(8) The provisions of this Directive should apply only to mediation in cross-border disputes,
but nothing should prevent Member States from applying such provisions also to
internal mediation processes.

(9) This Directive should not in any way prevent the use of modern communication
technologies in the mediation process.

(10) This Directive should apply to processes whereby two or more parties to a cross-border
dispute attempt by themselves, on a voluntary basis, to reach an amicable agreement
on the settlement of their dispute with the assistance of a mediator. It should apply in
civil and commercial matters. However, it should not apply to rights and obligations on
which the parties are not free to decide themselves under the relevant applicable law.
Such rights and obligations are particularly frequent in family law and employment law.

(11) This Directive should not apply to pre-contractual negotiations or to processes of an
adjudicatory nature such as certain judicial conciliation schemes, consumer complaint
schemes, arbitration and expert determination or to processes administered by persons
or bodies issuing a formal recommendation, whether or not it be legally binding as to
the resolution of the dispute.

(12) This Directive should apply to cases where a court refers parties to mediation or in
which national law prescribes mediation. Furthermore, in so far as a judge may act as
a mediator under national law, this Directive should also apply to mediation conducted
by a judge who is not responsible for any judicial proceedings relating to the matter or
matters in dispute. This Directive should not, however, extend to attempts made by the
court or judge seised to settle a dispute in the context of judicial proceedings concerning
the dispute in question or to cases in which the court or judge seised requests assistance
or advice from a competent person.

(13) The mediation provided for in this Directive should be a voluntary process in the sense
that the parties are themselves in charge of the process and may organise it as they wish
and terminate it at any time. However, it should be possible under national law for the
courts to set time-limits for a mediation process. Moreover, the courts should be able to
draw the parties’ attention to the possibility of mediation whenever this is appropriate.

(14) Nothing in this Directive should prejudice national legislation making the use of
mediation compulsory or subject to incentives or sanctions provided that such
legislation does not prevent parties from exercising their right of access to the
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judicial system. Nor should anything in this Directive prejudice existing self-regulating
mediation systems in so far as these deal with aspects which are not covered by this
Directive.

(15) In order to provide legal certainty, this Directive should indicate which date should be
relevant for determining whether or not a dispute which the parties attempt to settle
through mediation is a cross-border dispute. In the absence of a written agreement, the
parties should be deemed to agree to use mediation at the point in time when they take
specific action to start the mediation process.

(16) To ensure the necessary mutual trust with respect to confidentiality, effect on limitation
and prescription periods, and recognition and enforcement of agreements resulting from
mediation, Member States should encourage, by any means they consider appropriate,
the training of mediators and the introduction of effective quality control mechanisms
concerning the provision of mediation services.

(17) Member States should define such mechanisms, which may include having recourse
to market-based solutions, and should not be required to provide any funding in that
respect. The mechanisms should aim at preserving the flexibility of the mediation
process and the autonomy of the parties, and at ensuring that mediation is conducted
in an effective, impartial and competent way. Mediators should be made aware of the
existence of the European Code of Conduct for Mediators which should also be made
available to the general public on the Internet.

(18) In the field of consumer protection, the Commission has adopted a Recommendation(3)

establishing minimum quality criteria which out-of-court bodies involved in the
consensual resolution of consumer disputes should offer to their users. Any mediators or
organisations coming within the scope of that Recommendation should be encouraged
to respect its principles. In order to facilitate the dissemination of information
concerning such bodies, the Commission should set up a database of out-of-
court schemes which Member States consider as respecting the principles of that
Recommendation.

(19) Mediation should not be regarded as a poorer alternative to judicial proceedings in the
sense that compliance with agreements resulting from mediation would depend on the
good will of the parties. Member States should therefore ensure that the parties to a
written agreement resulting from mediation can have the content of their agreement
made enforceable. It should only be possible for a Member State to refuse to make
an agreement enforceable if the content is contrary to its law, including its private
international law, or if its law does not provide for the enforceability of the content of the
specific agreement. This could be the case if the obligation specified in the agreement
was by its nature unenforceable.

(20) The content of an agreement resulting from mediation which has been made enforceable
in a Member State should be recognised and declared enforceable in the other Member
States in accordance with applicable Community or national law. This could, for
example, be on the basis of Council Regulation (EC) No 44/2001 of 22 December
2000 on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters(4) or Council Regulation (EC) No 2201/2003 of 27 November
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2003 concerning jurisdiction and the recognition and enforcement of judgments in
matrimonial matters and the matters of parental responsibility(5).

(21) Regulation (EC) No 2201/2003 specifically provides that, in order to be enforceable
in another Member State, agreements between the parties have to be enforceable in
the Member State in which they were concluded. Consequently, if the content of
an agreement resulting from mediation in a family law matter is not enforceable in
the Member State where the agreement was concluded and where the request for
enforceability is made, this Directive should not encourage the parties to circumvent
the law of that Member State by having their agreement made enforceable in another
Member State.

(22) This Directive should not affect the rules in the Member States concerning enforcement
of agreements resulting from mediation.

(23) Confidentiality in the mediation process is important and this Directive should therefore
provide for a minimum degree of compatibility of civil procedural rules with regard to
how to protect the confidentiality of mediation in any subsequent civil and commercial
judicial proceedings or arbitration.

(24) In order to encourage the parties to use mediation, Member States should ensure that
their rules on limitation and prescription periods do not prevent the parties from going
to court or to arbitration if their mediation attempt fails. Member States should make
sure that this result is achieved even though this Directive does not harmonise national
rules on limitation and prescription periods. Provisions on limitation and prescription
periods in international agreements as implemented in the Member States, for instance
in the area of transport law, should not be affected by this Directive.

(25) Member States should encourage the provision of information to the general public on
how to contact mediators and organisations providing mediation services. They should
also encourage legal practitioners to inform their clients of the possibility of mediation.

(26) In accordance with point 34 of the Interinstitutional agreement on better law-making(6),
Member States are encouraged to draw up, for themselves and in the interests of the
Community, their own tables illustrating, as far as possible, the correlation between this
Directive and the transposition measures, and to make them public.

(27) This Directive seeks to promote the fundamental rights, and takes into account the
principles, recognised in particular by the Charter of Fundamental Rights of the
European Union.

(28) Since the objective of this Directive cannot be sufficiently achieved by the Member
States and can therefore, by reason of the scale or effects of the action, be better
achieved at Community level, the Community may adopt measures in accordance with
the principle of subsidiarity as set out in Article 5 of the Treaty. In accordance with the
principle of proportionality, as set out in that Article, this Directive does not go beyond
what is necessary in order to achieve that objective.

(29) In accordance with Article 3 of the Protocol on the position of the United Kingdom and
Ireland, annexed to the Treaty on European Union and to the Treaty establishing the
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European Community, the United Kingdom and Ireland have given notice of their wish
to take part in the adoption and application of this Directive.

(30) In accordance with Articles 1 and 2 of the Protocol on the position of Denmark,
annexed to the Treaty on European Union and to the Treaty establishing the European
Community, Denmark does not take part in the adoption of this Directive and is not
bound by it or subject to its application,

HAVE ADOPTED THIS DIRECTIVE:
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