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Council Directive 2011/16/EU of 15 February 2011 on administrative
cooperation in the field of taxation and repealing Directive 77/799/EEC

CHAPTER IV

CONDITIONS GOVERNING ADMINISTRATIVE COOPERATION

Article 16

Disclosure of information and documents

1 Information communicated between Member States in any form pursuant to this
Directive shall be covered by the obligation of official secrecy and enjoy the protection extended
to similar information under the national law of the Member State which received it. Such
information may be used for the administration and enforcement of the domestic laws of the
Member States concerning the taxes referred to in Article 2.

Such information may also be used for the assessment and enforcement of other taxes
and duties covered by Article 2 of Council Directive 2010/24/EU of 16 March 2010
concerning mutual assistance for the recovery of claims relating to taxes, duties and
other measures(1), or for the assessment and enforcement of compulsory social security
contributions.

In addition, it may be used in connection with judicial and administrative proceedings
that may involve penalties, initiated as a result of infringements of tax law, without
prejudice to the general rules and provisions governing the rights of defendants and
witnesses in such proceedings.

2 With the permission of the competent authority of the Member State communicating
information pursuant to this Directive, and only in so far as this is allowed under the legislation
of the Member State of the competent authority receiving the information, information and
documents received pursuant to this Directive may be used for other purposes than those referred
to in paragraph 1. Such permission shall be granted if the information can be used for similar
purposes in the Member State of the competent authority communicating the information.

3 Where a competent authority of a Member State considers that information which it
has received from the competent authority of another Member State is likely to be useful for
the purposes referred to in paragraph 1 to the competent authority of a third Member State,
it may transmit that information to the latter competent authority, provided that transmission
is in accordance with the rules and procedures laid down in this Directive. It shall inform
the competent authority of the Member State from which the information originates about its
intention to share that information with a third Member State. The Member State of origin of
the information may oppose such a sharing of information within 10 working days of receipt of
the communication from the Member State wishing to share the information.

4 Permission to use information pursuant to paragraph 2, which has been transmitted
pursuant to paragraph 3, may be granted only by the competent authority of the Member State
from which the information originates.

5 Information, reports, statements and any other documents, or certified true copies
or extracts thereof, obtained by the requested authority and communicated to the requesting
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authority in accordance with this Directive may be invoked as evidence by the competent bodies
of the requesting Member State on the same basis as similar information, reports, statements
and any other documents provided by an authority of that Member State.

[F16 Notwithstanding paragraphs 1 to 4 of this Article, information communicated between
Member States pursuant to Article 8aa shall be used for the purposes of assessing high-level
transfer-pricing risks and other risks related to base erosion and profit shifting, including
assessing the risk of non-compliance by members of the MNE Group with applicable transfer-
pricing rules, and where appropriate for economic and statistical analysis. Transfer-pricing
adjustments by the tax authorities of the receiving Member State shall not be based on
the information exchanged pursuant to Article 8aa. Notwithstanding the above, there is no
prohibition on using the information communicated between Member States pursuant to Article
8aa as a basis for making further enquiries into the MNE Group's transfer-pricing arrangements
or into other tax matters in the course of a tax audit, and, as a result, appropriate adjustments to
the taxable income of a Constituent Entity may be made.]

Textual Amendments
F1 Inserted by Council Directive (EU) 2016/881 of 25 May 2016 amending Directive 2011/16/EU as

regards mandatory automatic exchange of information in the field of taxation.

http://www.legislation.gov.uk/id/eudr/2016/881
http://www.legislation.gov.uk/id/eudr/2016/881
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(1) OJ L 84, 31.3.2010, p. 1.

https://webarchive.nationalarchives.gov.uk/eu-exit/https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2010.084.01.0001.01.ENG

