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S C H E D U L E S

SCHEDULE 3

DEROGATION AND RESERVATION

PART I

DEROGATION

The 1988 notification

The United Kingdom Permanent Representative to the Council of Europe presents his
compliments to the Secretary General of the Council, and has the honour to convey the following
information in order to ensure compliance with the obligations of Her Majesty’s Government in
the United Kingdom under Article 15(3) of the Convention for the Protection of Human Rights
and Fundamental Freedoms signed at Rome on 4 November 1950.

There have been in the United Kingdom in recent years campaigns of organised terrorism
connected with the affairs of Northern Ireland which have manifested themselves in activities
which have included repeated murder, attempted murder, maiming, intimidation and violent
civil disturbance and in bombing and fire raising which have resulted in death, injury and
widespread destruction of property. As a result, a public emergency within the meaning of
Article 15(1) of the Convention exists in the United Kingdom.

The Government found it necessary in 1974 to introduce and since then, in cases concerning
persons reasonably suspected of involvement in terrorism connected with the affairs of Northern
Ireland, or of certain offences under the legislation, who have been detained for 48 hours, to
exercise powers enabling further detention without charge, for periods of up to five days, on
the authority of the Secretary of State. These powers are at present to be found in Section 12
of the Prevention of Terrorism (Temporary Provisions) Act 1984, Article 9 of the Prevention of
Terrorism (Supplemental Temporary Provisions) Order 1984 and Article 10 of the Prevention
of Terrorism (Supplemental Temporary Provisions) (Northern Ireland) Order 1984.

Section 12 of the Prevention of Terrorism (Temporary Provisions) Act 1984 provides for a
person whom a constable has arrested on reasonable grounds of suspecting him to be guilty of
an offence under Section 1, 9 or 10 of the Act, or to be or to have been involved in terrorism
connected with the affairs of Northern Ireland, to be detained in right of the arrest for up to
48 hours and thereafter, where the Secretary of State extends the detention period, for up to a
further five days. Section 12 substantially re-enacted Section 12 of the Prevention of Terrorism
(Temporary Provisions) Act 1976 which, in turn, substantially re-enacted Section 7 of the
Prevention of Terrorism (Temporary Provisions) Act 1974.

Article 10 of the Prevention of Terrorism (Supplemental Temporary Provisions) (Northern
Ireland) Order 1984 (SI 1984/417) and Article 9 of the Prevention of Terrorism (Supplemental
Temporary Provisions) Order 1984 (SI 1984/418) were both made under Sections 13 and 14
of and Schedule 3 to the 1984 Act and substantially re-enacted powers of detention in Orders
made under the 1974 and 1976 Acts. A person who is being examined under Article 4 of either
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Order on his arrival in, or on seeking to leave, Northern Ireland or Great Britain for the purpose
of determining whether he is or has been involved in terrorism connected with the affairs of
Northern Ireland, or whether there are grounds for suspecting that he has committed an offence
under Section 9 of the 1984 Act, may be detained under Article 9 or 10, as appropriate, pending
the conclusion of his examination. The period of this examination may exceed 12 hours if an
examining officer has reasonable grounds for suspecting him to be or to have been involved in
acts of terrorism connected with the affairs of Northern Ireland.

Where such a person is detained under the said Article 9 or 10 he may be detained for up to
48 hours on the authority of an examining officer and thereafter, where the Secretary of State
extends the detention period, for up to a further five days.

In its judgment of 29 November 1988 in the Case of Brogan and Others, the European Court
of Human Rights held that there had been a violation of Article 5(3) in respect of each of the
applicants, all of whom had been detained under Section 12 of the 1984 Act. The Court held that
even the shortest of the four periods of detention concerned, namely four days and six hours,
fell outside the constraints as to time permitted by the first part of Article 5(3). In addition, the
Court held that there had been a violation of Article 5(5) in the case of each applicant.

Following this judgment, the Secretary of State for the Home Department informed Parliament
on 6 December 1988 that, against the background of the terrorist campaign, and the over-riding
need to bring terrorists to justice, the Government did not believe that the maximum period of
detention should be reduced. He informed Parliament that the Government were examining the
matter with a view to responding to the judgment. On 22 December 1988, the Secretary of State
further informed Parliament that it remained the Government’s wish, if it could be achieved, to
find a judicial process under which extended detention might be reviewed and where appropriate
authorised by a judge or other judicial officer. But a further period of reflection and consultation
was necessary before the Government could bring forward a firm and final view.

Since the judgment of 29 November 1988 as well as previously, the Government have found it
necessary to continue to exercise, in relation to terrorism connected with the affairs of Northern
Ireland, the powers described above enabling further detention without charge for periods of
up to 5 days, on the authority of the Secretary of State, to the extent strictly required by the
exigencies of the situation to enable necessary enquiries and investigations properly to be
completed in order to decide whether criminal proceedings should be instituted. To the extent
that the exercise of these powers may be inconsistent with the obligations imposed by the
Convention the Government has availed itself of the right of derogation conferred by Article
15(1) of the Convention and will continue to do so until further notice.

Dated 23 December 1988.


