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MENTAL CAPACITY ACT

EXPLANATORY NOTES

INTRODUCTION

1.  These explanatory notes relate to the Mental Capacity Act 2005 which received Royal
Assent on 7 April 2005. They have been prepared by the Department for Constitutional
Affairs and the Department of Health in order to assist the reader in understanding the Act.
They do not form part of the Act and have not been endorsed by Parliament.

2. The notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a provision or part of a provision
does not seem to require any explanation or comment, none is given.

SUMMARY AND BACKGROUND

3. The Act has its basis in the Law Commission Report No.231 on Mental Incapacity,
which was published in February 1995 after extensive consultation. The Government
consulted further and published a Policy Statement, Making Decisions, in October 1999,
setting out proposals to reform the law in order to improve and clarify the decision-making
process for people unable to make decisions for themselves. On 27 June 2003 the
Government published a draft Mental Incapacity Bill and accompanying notes (Cm 5859-1 &
IT) which was subject to pre-legislative scrutiny by a Joint Committee of both Houses. The
Joint Committee published their report on 28 November 2003 (HL Paper 189-1 & HC 1083-
I). The Government’s response to the Joint Committee report was presented to Parliament
in February 2004 (Cm 6121). The renamed Mental Capacity Bill was introduced in
Parliament on 17 June 2004 and received Royal Assent on 7 April 2005, having been carried
over from the previous session.

4.  The Act aims to clarify a number of legal uncertainties and to reform and update the
current law where decisions need to be made on behalf of others. The Act will govern
decision-making on behalf of adults, both where they lose mental capacity at some point in
their lives, for example as a result of dementia or brain injury, and where the incapacitating
condition has been present since birth. It covers a wide range of decisions, on personal
welfare as well as financial matters and substitute decision-making by attorneys or court-
appointed “deputies”, and clarifies the position where no such formal process has been
adopted. The Act includes new rules to govern research involving people who lack capacity
and provides for new independent mental capacity advocates to represent and provide support
to such people in relation to certain decisions. The Act provides recourse, where necessary,
and at the appropriate level, to a court with power to deal with all personal welfare (including
health care) and financial decisions on behalf of adults lacking capacity.

5. The Act replaces Part 7 of the Mental Health Act 1983 and the whole of the Enduring
Powers of Attorney Act 1985. A new Court of Protection with more comprehensive powers
will replace the current Court of Protection, which is an office of the Supreme Court.
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The Act
6. The Actis divided into 3 parts.
Part 1: Persons who lack capacity

7.  Part 1 contains provisions defining “persons who lack capacity”. It contains a set of
key principles and sets out a checklist to be used in ascertaining a person’s best interests. It
deals with liability for actions in connection with the care or treatment of a person who lacks
capacity to consent to what is done. Part 1 also establishes a new statutory scheme for
“lasting” powers of attorney which may extend to personal welfare (including health care)
matters. It sets out the jurisdiction of the new Court of Protection to make declarations and
orders and to appoint substitute decision-makers (“deputies”), where a person lacks capacity.
This Part also sets out rules about advance decisions to refuse medical treatment and creates
new safeguards controlling many types of research involving people who lack capacity. It
establishes a system for providing independent mental capacity advocates for particularly
vulnerable people. It also provides for codes of practice to give guidance about the
legislation and creates a new offence of neglect or ill-treatment.

Part 2: The Court of Protection and the Public Guardian

8.  Part 2 establishes a new superior court of record, to be known as the Court of
Protection, and provides for its judges and procedures. It also establishes a new statutory
official, the Public Guardian, to support the work of the court. Provision is also made for
Court of Protection Visitors.

Part 3: Miscellaneous and General

9. Part 3 deals with private international law and transitional and other technical
provisions and includes a declaratory provision that nothing in the Act is to be taken to affect
the law relating to unlawful killing or assisting suicide. ECHR issues arise in relation to a
number of provisions.

COMPATIBILITY WITH ECHR

10. The Act meets the state’s positive obligation under Article 8 of the European
Convention on Human Rights (“ECHR”) to ensure respect for private life. ECHR issues arise
in relation to a number of provisions.

11. Article 8 issues in relation to private life are engaged in connection with sections 5, 6, 9
and /] and could also be engaged as a result of section 20 and a court order made under
section 16(2). Any interference pursues the legitimate aim of protecting the health and
wellbeing of the person lacking capacity and ensures that those who care for and treat persons
who lack capacity are protected from certain liabilities where appropriate. The principles in
section 1, the criteria for lack of capacity (section 2), the checklist as to best interests (section
4) and the safeguards within the sections themselves create a framework within which any
interference will be proportionate to this legitimate aim. Article 8 rights may also be engaged
by section 49(7) to (9), which allows the court to direct a medical examination or interview of
the person concerned and the examination of his health and social services records: the court
is bound by the principles in section I and the best interests checklist. Sections 35(6), 58(5)
and (6) and 6/(5) and (6) also make provision whereby particular persons may interview the
person concerned and examine relevant records. Again, any interference is justified as being
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for the protection of that person’s own health and welfare and proportionate to that aim. The
powers are given to the relevant officials for the purpose of enabling them to carry out their
functions, which are directed to the protection of the interests of the person who lacks
capacity.

12. Rights under Article 1 of the First Protocol may be engaged in connection with sections
7 to 9 and 12 which provide for the control of a person’s property and affairs and payment on
his behalf for necessary goods and services. The statutory rules are intended to be clear and
precise and are designed to strike a fair balance between the property interests of the person
lacking capacity, his own wider welfare interests and the interests of others (persons
supplying necessary goods and services to the person lacking capacity, anyone bearing the
cost and, in the case of section 12, persons related to or connected with him).

13.  Sections 10(2) and 13(8) and (9) prevent a bankrupt from acting as a donee of a lasting
power of attorney (an “LPA”) where the power covers property and affairs and suspend that
power where there is an interim bankruptcy restrictions order. Interim bankruptcy
restrictions orders will not bring an LPA to an end; but the appointment and power would be
suspended (as far as it concerns the donor’s property and affairs) so long as the order has
effect. Bankruptcy restrictions orders are provided for in Schedule 4A to the Insolvency Act
1986. Article 8 and Article 14 rights may be engaged but any difference of treatment has the
legitimate aim of protecting an incapacitated donor from the possibility of financial abuse and
is proportionate to that end.

14. A donee of an LPA can be given power to refuse to give consent to life-sustaining
treatment on behalf of the donor (see section 11(7) and (8)). The donor’s Article 2 and Article
3 rights could be engaged. A person can also make an advance decision to refuse treatment,
including life-sustaining treatment. Section 25(5) provides that an advance decision will not
apply to any treatment necessary to sustain life unless the advance decision is in writing and
is signed and the signature is witnessed. Further, there must be a statement that the decision
stands even if life is at risk (and this statement must also be in writing and be signed and the
signature must be witnessed). Sections 6(7) and 26(5) provide that action can be taken to
preserve life or prevent serious deterioration while the court resolves any dispute or
difficulty. These provisions are designed to protect a person’s Article 2 and 3 rights, while
also discharging the obligation to respect the Article 8 rights of those who choose to give
powers to a donee under an LPA or to make an advance decision.

15. Sections 35 to 39 may engage Article 14 rights in connection with Article 8 by
providing for an independent mental capacity advocate to represent and support people who
lack capacity where they are being treated and cared for by the NHS or a local authority and
there is no one who could be consulted about that treatment or care. Any relevant difference
in treatment which there might be would have the legitimate aim of protecting the Article 8
rights of incapacitated persons.

16. The comprehensive jurisdiction of the new Court of Protection (sections 15 to 21 and
45 to 56) ensures protection for any rights engaged in connection with the provisions of the
Act. The Government is satisfied that sections 50 (certain applicants to obtain permission to
apply), 51(2)(d) (exercise of jurisdiction by officers or staff) and 54 (court fees) do not breach
Article 6 rights.
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TERRITORIAL EXTENT

17. The Act extends only to England and Wales. Two exceptions are set out in section
68(5) and concern evidence of instruments and registration of LPAs. The amendments and
repeals made by Schedules 6 and 7 will have the same extent as the enactments concerned.

18. Similar legislation has already been passed in Scotland in the form of the Adults with
Incapacity (Scotland) Act 2000.

TERRITORIAL APPLICATION: WALES

19. The National Assembly for Wales may make regulations under section 30 (research)
and section 34 (loss of capacity during research project) and issue guidance under section
32(3). It may also make regulations under section 35 (appointment of independent mental
capacity advocates), section 36 (functions of independent mental capacity advocates), section
37 (provision of serious medical treatment by NHS body) and 4/ (power to adjust role of
independent mental capacity advocate). Section 68(2) provides that sections 30 to 47 will
come into force by order made by the National Assembly. Section 43(1) provides that the
National Assembly must be consulted by the Lord Chancellor before a code of practice is
prepared or revised.

COMMENTARY ON SECTIONS

PART 1: PERSONS WHO LACK CAPACITY
The principles

Section 1: The principles

20. This sets out key principles applying to decisions and actions taken under the Act. The
starting point is a presumption of capacity. A person must be assumed to have capacity until
it is proved otherwise. A person must also be supported to make his own decision, as far it is
practicable to do so. The Act requires “all practicable steps” to be taken to help the person.
This could include, for example, making sure that the person is in an environment in which
he is comfortable or involving an expert in helping him express his views. It is expressly
provided that a person is not to be treated as lacking capacity to make a decision simply
because he makes an unwise decision. This means that a person who has the necessary
ability to make the decision has the right to make irrational or eccentric decisions that others
may not judge to be in his best interests (see section 3). Everything done, or decision made,
under the Act for a person who lacks capacity must be done in that person’s best interests.
This principle is expanded upon in section 4. In addition, the “least restrictive option”
principle must always be considered. The person making the decision or acting must think
whether it is possible to decide or act in a way that would interfere less with the rights and
freedom of action of the person who lacks capacity.

Preliminary
Section 2: People who lack capacity

21. This sets out the Act’s definition of a person who lacks capacity. It focuses on the
particular time when a decision has to be made and on the particular matter to which the
decision relates, not on any theoretical ability to make decisions generally. It follows that a
person can lack capacity for the purposes of the Act even if the loss of capacity is partial or
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temporary or if his capacity fluctuates. It also follows that a person may lack capacity in
relation to one matter but not in relation to another matter.

22. The inability to make a decision must be caused by an impairment of or disturbance in
the functioning of the mind or brain. This is the so-called “diagnostic test”. This could cover
a range of problems, such as psychiatric illness, learning disability, dementia, brain damage
or even a toxic confusional state, as long as it has the necessary effect on the functioning of
the mind or brain, causing the person to be unable to make the decision.

23.  Subsection (3) introduces a principle of equal consideration in relation to determinations
of a person’s capacity. It makes it clear that such determinations should not merely be made
on the basis of a person’s age, appearance or unjustified assumptions about capacity based on
the person’s condition or behaviour. Any preconceptions and prejudicial assumptions held by
a person making the assessment of capacity must therefore have no input into the assessment
of capacity. The reference to “condition” captures a range of factors, including any physical
disability a person may have. So, in making an assessment of capacity, the fact that the
person in question has a learning difficulty should not in itself lead the person making the
assessment to assume that the person with the learning difficulty would lack capacity to
decide, for example, where to live. The reference to “appearance” would also include skin
colour.

24.  Subsection (5) makes it clear that powers under the Act generally only arise where the
person lacking capacity is 16 or over (although powers in relation to property might be
exercised in relation to a younger person who has disabilities which will cause the incapacity
to last into adulthood: see section 18(3)). Any overlap with the jurisdiction under the
Children Act 1989 can be dealt with by orders about the transfer of proceedings to the more
appropriate court (see section 21).

25. Subsection (5) has the first use of the capital letter “D” to refer to a person exercising
powers in relation to a person who lacks capacity. The use of capital letters sometimes
makes complex provisions easier to follow (particularly where a number of different people
are being referred to), and is a technique often adopted in recent legislation. In this Act, the
fact that lack of capacity is specific to particular decisions and that there are many reasons
why a person may lack capacity makes it necessary to use a neutral, rather than descriptive,
label for the person concerned.

Section 3: Inability to make decisions

26. This sets out the test for assessing whether a person is unable to make a decision about a
matter and therefore lacks capacity in relation to that matter. It is a “functional” test, looking
at the decision-making process itself. Four reasons are given why a person may be unable to
make a decision. The first three (subsection (I1)(a) to (c)) will cover the vast majority of
cases. To make a decision, a person must first be able to comprehend the information
relevant to the decision (further defined in subsection (4)). Subsection (2) makes clear that a
determination of incapacity may not be reached without the relevant information having been
presented to the person in a way that is appropriate to his circumstances. Secondly, the
person must be able to retain this information (for long enough to make the decision, as
explained in subsection (3)). And thirdly, he must be able to use and weigh it to arrive at a
choice. If the person cannot undertake one of these three aspects of the decision-making
process then he is unable to make the decision.
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27. Subsection (1)(d) provides for the fourth situation where someone is unable to make a
decision namely where he cannot communicate it in any way. This is intended to be a
residual category and will only affect a small number of persons, in particular some of those
with the very rare condition of “locked-in syndrome”. It seems likely that people suffering
from this condition can in fact still understand, retain and use information and so would not
be regarded as lacking capacity under subsection (1)(a) to (¢c). Some people who suffer from
this condition can communicate by blinking an eye, but it seems that others cannot
communicate at all.  Subsection (1)(d) treats those who are completely unable to
communicate their decisions as unable to make a decision. Any residual ability to
communicate (such as blinking an eye to indicate “yes” or “no” in answer to a question)
would exclude a person from this category.

Section 4: Best interests

28. [Itis a key principle of the Act that all steps and decisions taken for someone who lacks
capacity must be taken in the person’s best interests. The best interests principle is an
essential aspect of the Act and builds on the common law while offering further guidance.
Given the wide range of acts, decisions and circumstances that the Act will cover, the notion
of “best interests” is not defined in the Act. Rather, subsection (2) makes clear that
determining what is in a person’s best interests requires a consideration of all relevant
circumstances (defined in subsection (11)). Subsection (1) makes clear that best interests
determinations must not be based merely on a person’s age, appearance, or unjustified
assumptions about what might be in a person’s best interests based on the person’s condition
or behaviour. Best interests determinations must not therefore be made on the basis of any
unjustified and prejudicial assumptions. For example, in making a best interests
determination for a person who has a physical disability it would not be acceptable to assume
that, because of this disability, they will not have a good quality of life and should therefore
not receive treatment. As with section 2(3) the references to “condition” and “appearance”
capture a range of factors. The section goes on to list particular steps that must be taken. Best
interests is not a test of “substituted judgement” (what the person would have wanted), but
rather it requires a determination to be made by applying an objective test as to what would
be in the person’s best interests. All the relevant circumstances, including the factors
mentioned in the section must be considered, but none carries any more weight or priority
than another. They must all be balanced in order to determine what would be in the best
interests of the person concerned. The factors in this section do not provide a definition of
best interests and are not exhaustive.

29. The decision-maker must consider whether the individual concerned is likely to have
capacity at some future date (subsection (3)). This is in case the decision can be put off, until
the person can make it himself. Even if the decision cannot be put off, the decision is likely to
be influenced by whether the person will always lack capacity or is likely to regain capacity.

30. Subsection (4) provides that the person concerned must so far as possible be involved in
the process. Even where a person lacks capacity he should not be excluded from the decision-
making process.

31. Subsection (5) applies to determinations as to whether treatment that is necessary to
sustain life is in the best interests of the person concerned. It provides that the decision-
maker must not be motivated by a desire to bring about the person’s death. This means that
whatever a decision-maker personally feels about, or wants for, the person concerned this
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must not affect his assessment of whether a particular treatment is in the person’s best
interests. This subsection does not change the previously understood common law on best
interests. It does not mean that doctors are under an obligation to provide, or to continue to
provide, life-sustaining treatment where that treatment is not in the best interests of the
person.

32. The decision-maker must also consider, as far as is reasonably ascertainable, the “past
and present wishes and feelings” of the person concerned (subsection (6)). Such wishes and
feelings would include any relevant written statement. Even where people cannot make their
own decisions, they can express preferences and feelings which should be taken seriously.
For those who have lost capacity (for example because of progressive dementia) it may be
particularly important to consider past wishes and feelings as well as current ones. In
particular, there must be consideration of written statements made by the person whilst he
had capacity. Such statements may be about what sort of care or treatment the person would
wish to have in the case of future illness. Where written statements are well-thought out and
considered, they are likely to carry particular weight for the purposes of best interests
determinations. There must also be consideration of the person’s beliefs and values —
religious beliefs, cultural values and lifestyle choices are obvious aspects of this. There may
also be other factors that the person would have been likely to consider if able to do so. For
example, a person with capacity will often consider emotional bonds or family obligations
when deciding how to spend his money or where to live.

33. Subsection (7) specifies who should be consulted when making a best interests
determination, recognising that they will often have important information and views as to
what would be in the person’s best interests. They will also often have information about the
past and present wishes and feelings of the person concerned, his beliefs and values and other
factors he would be likely to consider were he able to do so. The decision-maker should
consult anyone the person concerned has named as someone to consult and anyone who has a
caring role or is interested in his welfare. This will include informal carers, family and friends
and others who care for the person in a professional or voluntary capacity, including any kind
of existing advocate. Anyone appointed under an LPA and any deputy appointed by the court
(dealt with later in Part 1) should also be consulted. Consultation is required where it is
“practicable and appropriate”. For example, no consultation may be possible in an
emergency situation and it might not be appropriate for every day-to-day decision (such as
whether to watch television). For significant, non-urgent, decisions, including where there is
a series of minor decisions that cumulatively become significant, consultation will be
required, as being both practicable and appropriate.

34. Subsection (8) applies the best interests principle to situations where the person
concerned may not lack capacity. A donee may be acting under a lasting power of attorney
while the donor still has capacity. The subsection makes clear that the obligation also applies
where the person concerned does not in fact lack capacity but where the other person
reasonably believes that he does lack capacity. There would otherwise be a lacuna in the
applicability of the best interests test.

35. Subsection (9) offers appropriate protection to those who act in the reasonable belief
that they are doing so in the other person’s best interests. It should be remembered that
“reasonable belief” is an objective test. Where the court makes a decision it must of course
be satisfied that its decision is indeed in the person’s best interests.
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36. Subsection (11) explains what relevant circumstances means in the context of
considering a person’s best interests. The person making the determination must consider
those circumstances of which he is aware and which it would be reasonable to regard as
relevant. This strikes a balance by acknowledging that the decision-maker cannot be
expected to be aware of everything whilst stipulating that he must take into account factors
that it is reasonable to regard as relevant.

Section 5: Acts in connection with care or treatment

37. This provides statutory protection against liability for certain acts done in connection
with the care or treatment of another person. If an act qualifies as a “section 5 act” then a
carer can be confident that he will not face civil liability or criminal prosecution. Civil
liability could involve being sued for committing a tort such as battery, false imprisonment or
breach of confidence. Criminal prosecution might be for an offence against the person
(assault or causing actual bodily harm) or for an offence against property (theft).

38. A qualifying “section 5 act” may be performed by a range of people on any one day.
The key requirements are that the person (“D”) acts in connection with the care or treatment
of another person (“P”) and that D has formed a reasonable belief as to P’s lack of capacity
and best interests.

39. D will not incur any liability which would not have arisen if P, with capacity to do so,
had in fact consented to D’s act. Consent is a complete defence to a wide range of torts
(battery, false imprisonment, trespass to land or goods, breach of confidence) and to many
offences against the person or against property. Many people who are fully capable will
regularly consent (expressly or impliedly) to others touching them, locking the doors of a car
or dealing with their property. If a person takes someone else’s unwanted clothes to a charity
shop he could, in the absence of the owner’s consent, in principle face civil liability for
trespass to goods or criminal prosecution for theft. This section offers protection against
liability where the owner is unable to give a valid consent, as long as the step is taken in
connection with caring for him and is in his best interests.

40. Consent is not a defence to a claim in the tort of negligence. There are some offences
which depend on a finding of negligence as defined in civil law (most notably, manslaughter
where the element of unlawful killing may be made out by grossly negligent behaviour,
whether an act or an omission to act in breach of duty). Consent might be relevant to issues of
contributory negligence. Subsection (3) therefore makes it clear that liability for negligence
is unaffected by the section.

41. This section does not affect the operation of advance decisions to refuse treatment, as
covered by sections 24 to 26. If a person has made a valid and applicable advance decision
then that takes priority over the rules in this section.

Section 6: Section 5 acts: limitations

42. This sets two limitations to “section 5 acts”. Subsections (1) to (4) deal with restraint,
which is defined as the use or threat of force where P is resisting and any restriction of liberty
of movement, whether or not P resists. This will include actions such as pulling someone
away from the road, putting a seat belt on someone in a car or administering sedatives in
order to undertake treatment. Restraint is permitted only when the person using it reasonably
believes it is necessary to prevent harm to P. The restraint used must be proportionate both to
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the likelihood of the harm and the seriousness of the harm. It follows that the minimum
level of restraint must be used; if the risk of harm diminishes, the restraint used must be
reduced. It should be remembered that the principles in section I also apply when restraint is
proposed. The principle of the “least restrictive option” in section 1(6) is likely to be
particularly significant here.

43. Decisions of the European Court of Human Rights draw a clear distinction between acts
which restrict a person’s liberty of movement and those which deprive a person of his liberty
within the meaning of Article 5 of the ECHR. Subsection (4)(b) refers only to restriction of
the person’s liberty of movement. Subsection (5) makes clear that for section 6 a deprivation
of liberty, within the ECHR meaning, amounts to more than mere restraint. Section 6 will
therefore not provide protection for an action that amounts to a deprivation of liberty for the
purposes of Article 5.

44. The second limitation is in subsection (6) which makes it clear that a valid decision by
an attorney or a deputy takes priority over any action which might be taken under section 5.
However, there is a limitation on the authority of an attorney or deputy. There could be a
dispute or difficulty over a decision made by an attorney or deputy. For example, a doctor
might be concerned that the attorney is not acting in P’s best interests. Subsection (7) makes
it clear that action can be taken to sustain life or prevent serious deterioration while any such
dispute is referred to the court.

Section 7: Payment for necessary goods and services

45. This revises and extends the statutory rule in section 3(2) of the Sale of Goods Act 1979
insofar as it applies to people who lack capacity to contract. In general, a contract entered
into by a person who lacks capacity to contract is voidable if the other person knew or must
be taken to have known of the lack of capacity. This does not apply if “necessaries” are
supplied. In those circumstances, the person lacking capacity must still pay a reasonable
price. The rule in section 3(2) of the 1979 Act only applies to “necessary” goods, but there is
a matching common law rule about “necessary” services. This section combines these rules
to set out a single statutory rule to cover “necessary” goods and services. Subsection (2)
repeats the established legal definition of what is ‘necessary’. Thus, for example, if the
milkman carries on delivering milk to the house of someone who has a progressive dementia,
he can expect to be paid. If, however, a roofer puts a completely unnecessary new roof on to
that person’s house, when all that was required was a minor repair, then the rule will operate
to prevent the roofer from being able to recover his charges.

Section 8: Expenditure

46. This is to be read with sections 5 and 7. It allows a person who is acting under section
5 and who arranges something for P’s care or treatment that costs money to do certain things.
He can promise that P will pay, use money which P has in his possession and pay himself
back from P’s money in his possession or consider himself owed by P. This restates existing
common law rules which provide that a person acting as an “agent of necessity” for another
person should not be out of pocket as a result. A carer might, acting in P’s best interests,
arrange the delivery of disability aids or household items. Nothing in this section allows a
carer to gain access to P’s funds where they are held by a third party such as a bank or
building society. The bank or building society would remain bound by contractual
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obligations to P until formal steps were taken (for example, registering a relevant power of
attorney, or obtaining a court order).

47. Subsection (3) recognises that some people may have control over P’s money or
property by other routes, for example under the Social Security (Claims and Payments)
Regulations 1987 (SI 1987/1968) or by way of banking arrangements.

Lasting powers of attorney
Section 9: Lasting powers of attorney

48. Sections 9 to 14 create a new statutory form of power of attorney, the “lasting power of
attorney” (or LPA). This replaces the “enduring power of attorney” (or EPA) provided for by
the Enduring Powers of Attorney Act 1985. The 1985 Act is repealed by section 66(1)(b),
but the legal effect of an EPA already made under the current law is preserved and integrated
into the scheme of the Act by section 66(3) and Schedule 4.

49. Section 9 sets out the key aspects of an LPA. Unlike an EPA, it can extend to personal
welfare matters ((subsection (1)(a)) as well as to property and affairs. By making an LPA, an
individual (the donor) confers on another individual or individuals (donee/s) authority to
make decisions about the donor’s personal welfare and/or property and affairs or specified
matters concerning those areas. Power to make decisions includes, by virtue of section 64(2),
acting on decisions made where appropriate.

50. Subsection (1) also makes clear that to be valid an LPA must include authority to make
decisions when the donor no longer has capacity to make those decisions himself. An LPA
can, in certain circumstances, operate as an ‘ordinary’ power of attorney when the donor has
full mental capacity but it will also continue to operate after the donor has lost capacity.

S51. Subsection (2) deals with the creation of an LPA. The donor must be aged 18 or over
and have capacity to execute an LPA. The rules in section 10 about who can be a donee must
be complied with. Detailed provisions about the making and registration of the instrument, as
set out in Schedule I, must be complied with. If the rules are not complied with the
document created will not be a valid LPA and cannot be lawfully used to make decisions on
behalf of the donor (subsection (3)).

52. Subsection (4) reiterates that any donee must apply the principles set out in section 1
and act in the donor’s best interests. A donee’s authority is also subject to any conditions or
restrictions that the donor may choose to put in the LPA document itself.

Section 10: Appointment of donees

53. This sets out certain requirements relating to donees and how they should act. A donee
must be aged 18 or over. Someone who is bankrupt cannot be appointed as the donee of an
LPA relating to property and affairs. If the LPA relates only to property and affairs, the
donee can be either an individual or a trust corporation (defined in section 68(1) of the
Trustee Act 1925 as the Public Trustee or a corporation appointed by the court in any
particular case to be a trustee, or entitled by rules made under section 4(3) of the Public
Trustee Act 1906, to act as custodian trustee).

54. Subsection (4) provides that where two or more people are appointed as donees, they
may be appointed either to act jointly (so that they must all join together in any decision) or
to act jointly and severally (which means they can act all together or each of them can act

10
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independently). The donor may also appoint two or more persons to act jointly in respect of
some matters and jointly and severally in respect of others. To the extent that the donor does
not specify in the instrument whether donees are to act jointly or jointly and severally, it will
be assumed from the instrument that they are appointed to act jointly (subsection (5)).

55. For joint attorneys, any breach of the relevant rules about how lasting powers of
attorney are made will prevent a valid LPA being created (subsection (6)). For “joint and
several” attorneys, a breach only affects the attorney who is in breach; a valid LPA is still
created in respect of the other donee(s) (subsection (7)).

56. Subsection (8) allows a donor to provide for the replacement of the donee(s) on the
occurrence of a specified event which would normally terminate a donee’s powers. The
specified events are: the donee renouncing his appointment, the donee’s death or insolvency,
the dissolution or annulment of a marriage or civil partnership between the donor and the
donee or the lack of capacity of the donee. For example, an older donor might wish to
appoint his spouse, but nominate a son or daughter as a replacement donee. A donee cannot
be given power to choose a successor (subsection (8)(a)) as this would be inconsistent with
the core principle that the donor is giving authority to a chosen attorney. A civil partnership
is a registered relationship between two people of the same sex which ends only on death,
dissolution or annulment, as provided for in the Civil Partnership Act 2004.

Section 11: Lasting powers of attorney: restrictions

57. Subsections (1) to (4) place restrictions on the use of restraint by attorneys, matching
those applying in relation to “section 5 acts” (see section 6) and deputies (see section 20).
Restraint can only be used to prevent harm, and must be proportionate.  Subsection (6)
makes clear that for section 11 a deprivation of liberty within the ECHR meaning amounts to
more than mere restraint.

58. Further restrictions are set out in subsection (7). An attorney cannot act where the
donor has capacity, or where the donor has made a qualifying advance decision (see sections
24 to 26). Subsection 7(c) has to be read with subsection (8). Thus, although an attorney may
give or refuse consent to the carrying out or continuation of health care, this would not extend
to refusing life-sustaining treatment unless the LPA expressly said so, and is subject to any
conditions or restrictions in the LPA.

Section 12: Scope of lasting powers of attorney: gifts

59. This is similar to section 3(5) of the Enduring Powers of Attorney Act 1985 and deals
with an attorney’s power to make gifts of the donor’s property. The attorney can only do
something that is in the donor’s best interests but this section operates as a specific restriction
in relation to gifts. It allows modest gifts proportionate to the donor’s assets to people related
or connected to the donor (including himself) on “customary occasions”, as defined; and to
charities (subject to any conditions or restrictions in the LPA itself). The court has power to
authorise more substantial gifts (see section 23(4)) if satisfied this would be in the donor’s
best interests. For example, if an older person has substantial assets then tax planning might
be a reason for the making of gifts.
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Section 13: Revocation of lasting powers of attorney

60. This deals with the ways in which LPAs may cease to be effective, whether before or
after registration. A donor may revoke an LPA at any time while he has capacity to do so
(subsection (2)). Other events will automatically terminate an LPA.

61. The bankruptcy of either the donor or the attorney will terminate any financial powers
granted. Section 64(3) provides that all references to the bankruptcy of an individual include
a case where a bankruptcy restrictions order is in force in respect of him. Bankruptcy
restrictions orders are provided for in Schedule 4A to the Insolvency Act 1986. Interim
bankruptcy restrictions orders do not bring a power of attorney to an end; they just have a
suspensive effect (subsections (4) and (9)).

62. An LPA also comes to an end if the donee disclaims, dies or loses capacity. The
dissolution or annulment of a marriage or civil partnership between the donee and the donor
will terminate the donee’s powers unless the donor has specified that it should not (subsection

(11)).

63. Subsections (7) and (10) provide for situations where there is a replacement or a “joint
and several” attorney (in respect of any matter) who can continue to act.

Section 14: Protection of donee and others if no power created or power revoked

64. This sets out the legal consequences when a registered LPA turns out to be invalid.
There is similar provision in relation to EPAs in section 9 of the 1985 Act. Broadly, both
attorneys and third parties are given protection from liability if they were unaware that the
LPA was invalid or had come to an end.

General powers of the court and appointment of deputies
Section 15: Power to make declarations

65. This gives the court power to make declarations, if necessary, about whether an
individual has capacity, either in relation to a specific decision that needs to be made, or in
relation to decisions on such matters as are described in the declaration. It also gives the
court power to make declarations about whether an act or proposed act was or would be
lawful. The Court of Protection would have this latter power as a superior court of record
which, under section 47, has the same powers, rights, privileges and authority as the High
Court, but it is considered helpful to spell this out. Subsection (2) confirms that the court can
be asked to adjudicate on omissions to act (for example, the withholding or withdrawing of
medical treatment) and a course of conduct.

Section 16: Powers to make decisions and appoint deputies: general

66. This sets out the core jurisdiction of the court, which is to make decisions about
personal welfare or property and affairs for persons lacking capacity or to appoint a deputy to
do so.

67. Subsection (3) confirms that the principles in section I and the best interests checklist
will govern the court’s exercise of its powers.

68. Subsection (4) requires the court to consider two additional principles, further
emphasising the “least restrictive intervention” principle mentioned in section 1(6). The first
additional principle is that a decision of the court is preferable to the appointment of a deputy
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and the second is that, if a deputy is appointed, the appointment should be as limited in scope
and duration as is reasonably practicable in the circumstances. In welfare (including health
care) matters a deputy is never required in order for care or treatment to be given to a person
because section 5 provides sufficient scope for carers and professionals to act. Nevertheless,
a deputy may be particularly helpful in cases of dispute. For matters concerning property and
affairs, a deputy may be needed in order to provide the authority to deal with contractual
matters and where there is an on-going need for such decisions to be taken. Subsection (5)
enables the court to grant the deputy powers or impose duties on him as it thinks necessary to
avoid repeated applications to the court. However, it also enables the court to require the
deputy to seek consent before taking certain actions. Subsection (6) gives the court an “own
motion” power to make whatever order is in the person’s best interests.

69. The court can always vary or discharge its orders and subsection (8) provides that it has
power to take away or alter a deputy’s powers if the deputy is overstepping his powers or not
adhering to his best interests obligations.

Section 17: Section 16 powers: personal welfare

70. The powers created by section 16 in relation to making orders and appointing deputies
will extend to a wide range of personal welfare issues. Particular mention is made in this
section of issues which have arisen in the past and been dealt with by the High Court in the
exercise of its inherent jurisdiction and may be most likely to arise in future. This is not an
exhaustive, merely an indicative, list. It is not a list of decisions that must always go to court,
rather it provides examples of where the court can act if it would be appropriate, and
beneficial to the person, for the court to do so. There are restrictions on what may be
delegated to a deputy, set out in section 20(2).

Section 18: Section 16 powers: property and affairs

71.  Subsection (1) indicates the extent of the court’s powers with regard to property and
affairs. Again it provides a non-exhaustive, indicative list of the matters within the powers
relating to property and affairs. This largely reproduces the list which applies to the original
Court of Protection in section 96 of the Mental Health Act 1983. Again, this is not a list of
matters which must always go to the new Court of Protection but rather an indication of the
types of order the court might make if an application were made. Where property and
financial matters are concerned the effect of the general law relating to contract and property
will often be to create a need for formal powers. So if the person concerned has lost capacity
to enter into a contract for the sale of his house no purchaser is going to accept a contract or
Land Registry transfer document signed by someone who is not the registered owner, unless
the proposed purchaser sees a document proving that someone else has formal authority to
contract to sell and transfer the property on his behalf. Equally, the person’s bank will be
bound by the terms of its contract with him not to hand his money over to someone else. If
he can no longer give a valid instruction or valid receipt to the bank then his money will have
to be held by the bank until formal authority is provided. If a valid power of attorney exists
then this would probably remove any need for the Court of Protection to make orders. Again,
not all of the powers can be given to deputies (see section 20(3)). These correspond to
matters which, under the current law, always have to be dealt with by the court itself.
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Section 19: Appointment of deputies

72. This deals with deputies appointed by the court. The general rule is that a deputy must
be at least 18 years of age. If a trust corporation is appointed deputy it can only act in respect
of property and affairs. The court may appoint the holder of a specified office as deputy (this
is different to LPAs where the attorney must be an individual). Before being appointed
deputy, a person must consent to being appointed. The court will be able to appoint more
than one deputy to act on behalf of an individual who lacks capacity and these deputies can
act jointly, jointly and severally, or jointly for some matters and jointly and severally for
other matters. That is, the court can specify that they must all act together, that each can act
independently of the other or that they can act either way, depending on the matter in
question. When appointing a deputy, the court will also have the power to appoint a
successor or successors to the original appointees. The court will specify the circumstances
under which this could occur.

73. Subsection (6) provides that a deputy will be treated as an “agent” of the adult who
lacks capacity. The law of agency imposes a range of duties on those who act as agents for
someone else. For example, an agent must act with “due care and skill” and is bound by
fiduciary duties amongst other duties. Case law has established that receivers appointed by
the original Court of Protection under Part 7 of the Mental Health Act 1983 are agents but it
is considered helpful to make statutory provision to that effect in relation to deputies.

74. All deputies will be able to claim reasonable expenses from the estate of the adult
lacking capacity and if the court directs, the deputy can be paid for his services from the
estate. The court will be able to give a deputy the power to deal with all matters concerning
the control and management of any property belonging to the adult lacking capacity,
including being able to invest. The court will also be able to require a deputy to give the
Public Guardian security against misbehaviour (that is, either a deposit of money or a
guarantee bond) and to direct the deputy to file with the Public Guardian reports and accounts
as it sees fit. These provisions are broadly in line with arrangements in the original Court of
Protection (Mental Health Act 1983, Part 7).

Section 20: Restrictions on deputies

75. This sets a number of limitations on the powers of deputies. Subsection (1) specifies
that a deputy cannot act where the person concerned is able to act for himself. In some cases
the person may have fluctuating capacity, for example as a result of mental health problems,
and it is not acceptable for a deputy to carry on making substitute decisions when the person
concerned has in fact recovered. Subsection (6) reiterates that a deputy must act in
accordance with section 1 (principles) and section 4 (best interests).

76. Subsections (2) and (3) relate back to sections 16 to 17 and list certain matters which
must always be dealt with by the court, not a deputy. The powers to prohibit a person from
having contact with an adult lacking capacity or to direct a person responsible for his health
care to allow a different person to take over are, of course, powers which have to be exercised
by the court itself. As under the current law, deputies will also be restricted from making
certain financial decisions in connection with wills and trusts.

77. Subsection (4) makes it clear that a deputy cannot be given power to “trump” an
attorney (who will have been chosen by the donor himself, at a time when he had capacity).
If there is a concern or a dispute about the way an attorney is behaving the court must use its
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powers 1in sections 22 and 23, rather than seeking to appoint a deputy.
Subsection (5) restricts deputies from refusing consent to the carrying out or continuation of
treatment that is necessary to sustain life. Subsection (6) clarifies that the principles in
section 1 and the considerations as to best interests as set out in section 4 apply to deputies.

78.  Subsections (7) to (11) impose limitations on deputies in relation to restraint, matching
those imposed in relation to “section 5 acts” by section 6 and on attorneys by section 11. A
deputy will have to be acting within the scope of an authority expressly conferred on him by
the court. Restraint can only be used to prevent harm and must be proportionate. Subsection
(13) makes clear that for section 20 a deprivation of liberty within the ECHR meaning
amounts to more than mere restraint.

Section 21: Transfer of proceedings relating to people under 18

79. The Act deals with people aged 16 and over (and with the property of younger children
— see section 18(3)), while the Children Act 1989 deals with people under the age of 18.
There will be some overlap between the jurisdictions and the Lord Chancellor is therefore
given power by this section to make transfer of proceedings orders. It is intended that the
order will indicate that a case should be transferred to the court most suitable to deal with the
issues. One factor is likely to be the prospect of a person under 18 who is the subject of a
dispute still lacking capacity when an adult. For example, if the parents of a 17-year old with
profound learning difficulties are in dispute about residence or contact then it may be more
appropriate for the Court of Protection to deal with the case, since an order made under the
Children Act 1989 would expire on the child’s 18" birthday at the latest.

Powers of the court in relation to lasting powers of attorney
Section 22: Powers of court in relation to validity of lasting powers of attorney

80. This section and section 23 set out what the Court of Protection can do in relation to
LPAs. The powers are similar to those in section 8 of the Enduring Powers of Attorney Act
1985, except that administrative functions connected with registration will be performed by
the Public Guardian.

81. The court can determine questions about validity and revocation (subsection (2)). It can
direct that an instrument should not be registered or (if it is unregistered) revoke it on the
grounds set out in subsection (3) (fraud or undue pressure, or misbehaviour by the attorney).

82. Subsection (5) provides that where there is more than one donee the court may revoke
the instrument or the LPA so far as it relates to any of them.

Section 23: Powers of court in relation to operation of lasting powers of attorney

83. This allows the court to decide questions about the meaning or effect of an LPA (or an
instrument purporting to create an LPA) and to give directions to attorneys where the donor
lacks capacity. The court may also give the attorney directions about producing reports,
accounts, records and information and about his remuneration and expenses. The court has
power to relieve a donee from some or all of the liabilities arising from a breach of duty (cf
Enduring Powers of Attorney Act 1985, section 8(2)(f)). It may also authorise gifts beyond
the scope of what is permitted by section 12(2) (for example, for tax planning purposes).
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Advance decisions to refuse treatment
Section 24: Advance decisions to refuse treatment: general

84. Sections 24 to 26 deal with advance decisions to refuse treatment. Some people already
choose to make such decisions and their legal effect has been analysed in a number of judicial
decisions. It has been confirmed by the High Court that a competent adult patient’s
anticipatory refusal of consent remains binding and effective notwithstanding that he has
subsequently become incompetent (HE v NHS Trust A and AE [2003] EWHC 1017 (Fam), a
case concerning a refusal of blood transfusion). Broadly, the sections seek to codify and
clarify the current common law rules, integrating them into the broader scheme of the Act.
There would otherwise be a lacuna in the scheme of the Act and the powers of the new court.
Many general forms of advance statement or “living will” will be important and relevant as
“past wishes” of the person for the purposes of the best interests checklist in section 4. An
“advance decision” as defined in these sections is a special type of advance statement that
represents an actual decision to refuse treatment, albeit at an earlier date. As now, it will
therefore be decisive in certain circumstances.

85. The key characteristics of an “advance decision” for the purposes of the Act are set out
in subsection (1) of this section. It must be made by a person who is 18 or over and at a time
when the person has capacity to make it. A qualifying advance decision must specify the
treatment that is being refused, although this can be in lay terms (for example using “tummy”
instead of stomach). It may specify particular circumstances, again in lay terms, in which the
refusal will apply. A person can change or completely withdraw the advance decision if he
has capacity to do so (subsection (3)). Subsection (4) confirms that the withdrawal, including
a partial withdrawal, of an advance decision does not need to be in writing and can be by any
means. Subsection (5) confirms that an alteration of an advance decision does not need to be
in writing, unless it applies to an advance decision refusing life-sustaining treatment, in
which case formalities will need to be satisfied in order for it to apply.

Section 25: Validity and applicability of advance decisions

86. This introduces the two important safeguards of validity and applicability in relation to
advance decisions to refuse treatment.

87. To be valid the advance decision must not have been withdrawn or overridden by a
subsequent LPA giving a donee the authority to consent or refuse consent to the treatment
(other LPAs will not override — see subsection ((7)). Also, if the person has acted in a way
that is clearly inconsistent with the advance decision remaining his fixed decision, then the
advance decision is invalid. An example of an inconsistent action might be a former
Jehovah’s Witness converting to Islam and marrying a Muslim man. Even if she had
forgotten to destroy a written advance decision refusing blood transfusion, her actions could
be taken into account in determining whether that earlier refusal remained her fixed decision.

88. An advance decision will not be applicable if the person actually has capacity to make
the decision when the treatment concerned is proposed. It will also not be applicable to
treatments, or in circumstances, not specified in the decision. Furthermore the decision will
not be applicable if there are reasonable grounds for believing that the current circumstances
were not anticipated by the person and, if they had been anticipated by him, would have
affected his decision. For example, there may be new medications available that radically
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change the outlook for a particular condition and make treatment much less burdensome than
was previously the case.

89. Subsection (5) introduces further rules about the applicability of advance decisions to
refuse treatment that is necessary to sustain life. An advance decision will not apply to life-
sustaining treatment unless it is verified by a statement confirming that the decision is to
apply to that treatment even if life is at risk. The reference to “life” includes the life of an
unborn child. Both the decision and the statement verifying it must be in writing and be
signed and the signature must be witnessed. It is important to note that a person does not
physically need to write his advance decision himself. This means that advance decisions
recorded in medical notes are considered to be in writing. Writing can also include electronic
records.

90. If the maker of the advance decision cannot sign then another person can sign for him at
his direction and in his presence (section 25(6)(b)). As with a signature by the person himself,
the witness must be present when the third party signs.

Section 26: Effect of advance decisions

91. This deals with the legal effect of a qualifying advance decision. If it is both valid and
applicable it has the same effect as a contemporaneous refusal of treatment by a person with
capacity. That is, the treatment cannot lawfully be given. If given, the person refusing would
be able to claim damages for the tort of battery and the treatment-provider might face
criminal liability for assault. Subsections (2) and (3) clarify the rules about liability. A
treatment-provider may safely treat unless satisfied that there is a valid and applicable
qualifying advance refusal; and a treatment-provider may safely withhold or withdraw
treatment as long as he has reasonable grounds for believing that there is a valid and
applicable qualifying advance decision.

92. If there is doubt or a dispute about the existence, validity or applicability of an advance
decision then the Court of Protection can determine the issue. There is an important proviso
to the general rule that an advance refusal is legally effective. There may be a doubt or
dispute about whether a particular refusal is in fact one which meets all the tests (existence,
validity and applicability). As with decisions by donees or deputies in section 6(7), action
may be taken to prevent the death of the person concerned, or a serious deterioration in his
condition, whilst any such doubt or dispute is referred to the court.

Excluded decisions
Section 27: Family relationships etc.

93. This lists certain decisions that can never be made under the Act on behalf of a person
who lacks capacity. For example, in relation to adoption, if a birth parent lacks capacity to
consent to an adoption order the rules as to dispensing with consent in the adoption
legislation will apply. There will be no question of an attorney consenting or of the Court of
Protection making an order or appointing a deputy to provide the requisite consent.

Section 28: Mental Health Act matters

94. This deals with the question of people who are detained for psychiatric treatment
pursuant to the Mental Health Act 1983. The section ensures that the Mental Capacity Act
does not apply to any treatment for mental disorder which is being given in accordance with
the rules about compulsory treatment set out in Part 4 of the 1983 Act. The specific statutory
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safeguards which the 1983 Act gives in relation to compulsory psychiatric treatment must
always be afforded to those patients to whom that Act applies.

Section 29: Voting rights

95. This provides that the Act does not apply to decisions on voting.
Research

Section 30: Research

96. This section and sections 31 to 33 allow intrusive research to be lawfully carried out on,
or in relation to, a person who lacks capacity, where the research is part of a research project
approved by an appropriate body and it is carried out in accordance with the conditions set
out in sections 32 and 33. The provisions are based on long-standing international standards,
for example, those laid down by the World Medical Association and the Council of Europe
Convention on Human Rights and Biomedicine.

97. This section relates to intrusive research, which means research that would normally
need consent if it involved an adult with capacity. Clinical trials that are currently regulated
under the Medicines for Human Use (Clinical Trials) Regulations 2004 (SI 2004/1031) (or
regulations succeeding or amending them) are excluded from the Act because those
Regulations already make provision for trials involving participants who lack capacity.
Research on anonymised medical data or tissue is also not included, but may be subject to
controls under the Data Protection Act 1998 or the Human Tissue Act 2004.

98. The appropriate authority (the Secretary of State in relation to research in England and
the National Assembly for Wales in relation to research in Wales) must specify an
appropriate body for approving research projects, such as a Research Ethics Committee
(REQ).

Section 31: Requirements for approval

99. This section sets out the matters of which the appropriate body — such as an REC—
must satisfy itself before approving a research project involving a person who lacks capacity.

100. Subsection (2) requires that the research must be connected with an impairing condition
that affects the person participating in the research or with the treatment of the condition.
Impairing condition means one that is, or may be, attributable to or causes or contributes to
the impairment of or disturbance in the functioning of the person’s mind or brain. This limits
the sort of research projects that the person may be involved in but will include research into
the effects of the impairment on his health and day-to-day life as well as into the causes or
possible causes of the impairment and its treatment. Subsection (4) requires that there are
reasonable grounds for believing that there is no alternative to the involvement of the person
in the research, that is, it cannot be carried out as effectively if it only involves people who
have capacity.

101. Subsections (5) and (6) deal with the anticipated benefits and risks of the research.
There are two alternatives: either the research has the potential to benefit the person without
imposing a burden disproportionate to that benefit (this type of research is sometimes called
"therapeutic research"); or the research is to provide knowledge of the causes of the person’s
condition, its treatment or the care of people who have the same or similar condition now or
who may develop it in the future. In relation to this latter category, there must be reasonable
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grounds for believing that the risk to the person is negligible and the research must not
interfere with the person's freedom of action or privacy in a significant way or be unduly
invasive or restrictive. This latter category of research might include indirect research on
medical notes or on tissue already taken for other purposes. It may also include interviews or
questionnaires with carers about health or social-care services received by the person or
limited observation of the person. And it could include taking samples from the person, e.g.
blood samples, specifically for the research project.

Section 32: Consulting carers etc

102. Before any decision is taken to involve a particular person in approved research, the
researcher must take reasonable steps to identify a person close to the person (this could
include an attorney or deputy but not someone acting in a professional capacity or for
payment, such as a paid carer) who is prepared to be consulted about the person’s
involvement in the research (subsection (2)). If there is no such person, then the researcher
must nominate a person independent of the research in accordance with guidance issued by
the appropriate authority (see paragraph 99).

103. Subsection (4) requires the researcher to give the consultee information about the
research and to ask him or her for advice as to whether the person should take part in the
research and what, in his opinion, the consultee’s wishes and feelings would be about taking
part in the research. If at any time the person consulted advises the researcher that in his
opinion the person’s wishes and feelings would be likely to lead him to decline to take part in
the project then the researcher must ensure that the person does not take part in the project, or
if it is already underway must ensure that the person is withdrawn from it. But the person
may still receive treatment he was receiving during the research if withdrawal would create a
significant risk to his health (subsection (6)).

104. Subsections (8) and (9) allow for action to be taken in relation to the research where
treatment is to be provided to the person urgently and there is insufficient opportunity to
consult. The researcher may proceed if he has the agreement of a doctor who is not connected
to the project or in accordance with a procedure agreed by the appropriate body at the time of
approval. However subsection (10) makes it clear that the researcher may only rely on
subsection (9) while there is an urgent need to treat. Examples of this type of research may
involve action by a paramedic or doctor to make measurements in the first few minutes
following a serious head injury or stroke. These arrangements are similar to those provided
for in the Clinical Trials Regulations.

Section 33: Additional safeguards

105.  The purpose of section 33 is to provide additional safeguards for the person
participating in the research once the research has begun. It requires the researcher to respect
any signs of resistance from the person (except where this would conflict with procedures
designed to protect him from harm or injury), and not to involve the person in research that
would be contrary to an advance decision or any other form of statement. The person’s
interests must be assumed to outweigh those of science and society (subsection (3)).

106. The person must be withdrawn from the project without delay if he indicates that he
wishes to be withdrawn from it or if the researcher has reasonable grounds for believing that
any of the requirements for approval of the project as set out at in section 31(2) to (7) are no
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longer met. As in section 32, the person may still receive treatment he was receiving during
the research if withdrawal would create a significant risk to his health (subsection (6)).

Section 34: Loss of capacity during research project

107. This section provides for a transitional regulation-making power to cover research
started before section 30 comes into force and which involves people who had capacity when
enrolled but who lose capacity before the end of the project. The regulations will lay down
the conditions on which such research may continue; the research must meet prescribed
requirements, the information or material used in the research must have been obtained
before the loss of capacity and certain steps must be taken to protect the person participating
(subsection (2)).

108. The regulations will set out these requirements and steps and may include safeguards
similar to those provided for in sections 31 to 33 but with any necessary alterations to the
requirements for approval by an appropriate body, consultation with carers or the additional
safeguards (subsection (3)). Regulations made by the Secretary of State will be subject to the
affirmative procedure in Parliament (see section 65).

Independent mental capacity advocate service
Section 35: Appointment of independent mental capacity advocates

109. Sections 35 to 41 create a new scheme designed to provide the input of an independent
mental capacity advocate (“IMCA”) where certain decisions need to be taken for particularly
vulnerable people who lack capacity. This may include older people with dementia who have
lost contact with all friends and family, or people with severe learning disabilities or long
term mental health problems who have been in residential institutions for long periods and
lack outside contacts. Such people will be represented and provided with support when
decisions are to be made about serious medical treatment or significant changes of residence
provided by public bodies.

110. Subsection (1) places a duty on the appropriate authority to make arrangements for the
provision of a new independent mental capacity advocacy service. The appropriate authority
is, in relation to England, the Secretary of State and, in relation to Wales, the National
Assembly for Wales.

111. Subsection (2) allows the appropriate authority to make regulations setting out how the
IMCA will be appointed. This will ensure that an individual will need to meet common
standards in order to be approved as an IMCA. Subsection (4) provides that, as far as
practicable, the IMCA should be independent of the person who is making the decision
concerned. Subsection (5) provides that the arrangements may include provision for
payments to be made to, or in relation to, the IMCA. Subsection (6) stipulates that an IMCA
must be able to meet the person concerned in private and see relevant health, social services
and care home records. This is to enable the IMCA to be able to perform properly his
function of representing and supporting the person who lacks capacity.

Section 36: Functions of independent mental capacity advocates

112. This section allows the appropriate authority to make regulations setting out the
functions of IMCAs. Subsection (2) provides that those regulations may set out the steps
which an IMCA needs to take in fulfilling those functions. These steps should ensure that the
IMCA supports the person to participate as fully as possible in the decision; obtains and
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evaluates relevant information; ascertains and represents the person's wishes, feelings, beliefs
and values; finds out about all the available options; and seeks a second medical opinion if
necessary. Subsection (3) provides that the regulations may also set out the circumstances in
which the IMCA may challenge the decision-maker on behalf of the person, if appropriate.

Section 37: Provision of serious medical treatment by NHS body

113. This section applies where “serious medical treatment” is to be provided or arranged by
the NHS for a person who lacks capacity, and there is no one for the treatment-provider to
discuss it with. If there is neither a person from the list in section 40 (such as an attorney
under an LPA or deputy) nor a non-professional carer or friend whom it is appropriate to
consult, then an IMCA is to be instructed.

114. The role of the IMCA will be both to represent and to support the person in accordance
with the regulations made under section 36. The information and submissions provided by
the IMCA must be taken into account by the decision-maker.

115.  Subsection (2) provides that where the person’s treatment is regulated under Part 4 of
the Mental Health Act 1983, the IMCA does not need to be instructed under section 37(3).
That Act already contains its own safeguards.

116. Subsection (4) makes provision in relation to urgent treatment. Subsection (6) provides
that the types of “serious medical treatment” to be covered will be set out in regulations.
Subsection (7) provides that regulations will also define the particular NHS bodies who will
become subject to the duties. The intention is that this will cover the bodies responsible for
direct provision or funding of treatment as appropriate.

Section 38: Provision of accommodation by NHS body

117. This section applies to long-stay accommodation in a hospital or a care home, or a
move between such accommodation, where this accommodation is provided or arranged by
the NHS. Subsection (9) clarifies that this section only applies when the accommodation is to
be provided for more than 28 days in relation to accommodation in hospital or more than 8
weeks in relation to accommodation in a care home. The IMCA is to be instructed where
such accommodation is being proposed and a person lacks capacity to agree to the
arrangements and there is no other person to discuss it with. Again the role of the IMCA is
both to support and to represent the person concerned. Any information or submissions from
the IMCA must be taken into account by the NHS body.

118. Subsection (2) provides that where the person concerned is to be detained in hospital or
otherwise required to live in the accommodation in question under the Mental Health Act
1983, the IMCA does not need to be consulted, as that Act already contains its own
safeguards. Subsection (3) makes provision in relation to urgent placements.

119. Subsection (4) is intended to ensure that an IMCA is involved in relation to people
whose residence is initially intended to be less than 28 days/8 weeks (see paragraph 118) if
the period is later extended beyond the applicable period.

120. Subsections (6) and (7) define the types of care homes and hospitals which are covered
under by this section. Subsection (8) provides that regulations will also define the particular
NHS bodies who will become subject to the duties.
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Section 39: Provision of accommodation by local authority

121. This section applies to long-stay accommodation (8 weeks or more) arranged by a local
authority or a change in such accommodation. It applies to residential accommodation
provided in accordance with section 21 or 29 of the National Assistance Act 1948. This may
be accommodation in a care home, nursing home, ordinary and sheltered housing, housing
association or other registered social housing, or in private sector housing provided by a local
authority or in hostel accommodation. The IMCA safeguard will also apply to people
accommodated following discharge under section 117 of the Mental Health Act 1983.

122. The IMCA 1is to be instructed where a person lacks capacity to agree to the
arrangements and there is no other person to discuss it with. Again the role of the IMCA is
both to support and to represent the person concerned. Any information or submissions from
the IMCA must be taken into account by the local authority.

123. Subsection (3) provides that the IMCA does not need to be instructed where the person
is to be required under the Mental Health Act 1983 to live in the accommodation in question
(for example, as a requirement of conditional discharge). Subsection (4) makes provision in
relation to urgent placements.

124. Subsection (5) 1s intended to ensure that an IMCA is involved in relation to people
whose residence is initially intended to be less than 8 weeks if the period is later extended.

Section 40: Exceptions

125. This section provides that the independent mental capacity advocacy service does not
have a role when the person concerned already has somebody who can speak with the
provider of treatment or accommodation (e.g. a person chosen in advance, an attorney under
an EPA or LPA, or a deputy). This overrides sections 37(3), 38(3) and (4) and 39(4) and (5),
which generally trigger the involvement of an IMCA when there is no one appropriate to
consult about the person’s interests, other than a paid or professional carer.

Section 41: Power to adjust role of independent mental capacity advocate

126. This section provides that the scope of the independent mental capacity advocacy
service can be extended, by regulations made for England by the Secretary of State or for
Wales by the National Assembly for Wales, to other sets of circumstances. Such regulations
would follow consultation about where the involvement of an IMCA might prove useful.
Regulations made by the Secretary of State will be subject to the affirmative procedure in
Parliament (see section 65).

Miscellaneous and supplementary
Section 42: Codes of practice

127. This section provides for the Lord Chancellor to make and revise a code or codes of
practice to supplement the Act. Attorneys, deputies, professionals, paid workers, researchers
and IMCAs acting on behalf of adults who lack capacity will be under an obligation to have
regard to any relevant code. Any codes of practice issued will be allowed to be used as
evidence in court or tribunal proceedings.
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Section 43: Codes of practice: procedure

128. This section sets out the procedure for issuing and revising any codes of practice. The
Lord Chancellor will have to consult the National Assembly for Wales and other appropriate
persons before preparing or revising a code. Draft codes will have to be laid before both
Houses of Parliament for 40 days. They may then be issued, provided that neither House has
resolved to reject the draft. The Lord Chancellor must arrange for the code to be brought to
the attention of people who may need to know about it.

Section 44: Ill-treatment or neglect

129. This section creates an offence of ill-treatment or wilful neglect of a person lacking
capacity by anyone responsible for that person’s care, donees of LPAs or EPAs, or deputies
appointed by the court.

PART 2: THE COURT OF PROTECTION AND THE PUBLIC GUARDIAN
The Court of Protection
Section 45: The Court of Protection

130. This section establishes a superior court of record, called the Court of Protection, which
will be able to sit anywhere in England and Wales. Welfare matters previously referred to the
High Court may be referred to this court. It is intended that the Court of Protection will have
a regional presence but will have a central office and registry as designated by the Lord
Chancellor. Additional registries (being High Court district registries or county courts) may
also be designated. Subsection (6) provides that the former office of the Supreme Court
known as the Court of Protection will cease to exist.

Section 46: The judges of the Court of Protection

131. The Lord Chancellor or an appropriate person acting on his behalf will nominate judges
to exercise the jurisdiction of the Court of Protection. Subsection (2) sets out which judges
may be nominated. Subsection (3) gives the Lord Chancellor the power to appoint one of the
senior nominated judges to be designated President of the Court of Protection and another to
be Vice-President of the Court of Protection. Subsection (4) gives the Lord Chancellor the
power to appoint a judge to be Senior Judge of the Court of Protection, with various
administrative functions.

Supplementary powers
Section 47: General powers and effect of orders etc.

132. Subsection (1) gives the Court of Protection the same powers as the High Court, for
example in relation to witnesses, contempt and enforcement.

Section 48: Interim orders and directions

133. This section allows the court to make interim orders even if evidence as to lack of
capacity is not yet available, where there is reason for the court to believe that the person
lacks capacity in respect of a particular matter and it is in his best interests for the court to act
without delay.
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Section 49: Power to call for reports

134. This section makes provision for reports to assist the court in determining a case.
Such reports can be commissioned from the Public Guardian, local authorities, NHS bodies
or Court of Protection Visitors. The Public Guardian is a new statutory official (see section
57) and the Court of Protection Visitors replace current “Lord Chancellor’s Visitors” (see
section 102 of the Mental Health Act 1983 and section 61). Local authority staff or NHS
staff may already be providing services to the person concerned and be able to report to the
court on the basis of their existing involvement.

135. Subsections (7) to (9) allow the Public Guardian or Court of Protection Visitor who is
reporting to the court to have access to health, social services or care records relating to the
person and interview him in private. Where a Court of Protection Visitor is a Special Visitor
(e.g. a registered medical practitioner or someone with other suitable qualifications or
training) he may, on the directions of the court, carry out medical, psychiatric or
psychological examinations.

Practice and procedure
Section 50: Applications to the Court of Protection

136. This section provides that persons listed in subsection (1) can apply to the Court of
Protection as of right while others generally will be required to obtain permission from the
court. Court of Protection Rules can, however, provide that certain types of application will
not require permission. The factors that the court must have regard to when considering
whether to grant permission are listed in subsection (3) and are designed to ensure that any
proposed application will promote the interests of the person concerned, rather than causing
unnecessary distress or difficulty for him.

Section 51: Court of Protection Rules

137. The specialist jurisdiction of the new court calls for specialist rules of court, which will
be made by the Lord Chancellor. Subsection (2) lists different matters in relation to which
rules may be made and subsection (4) permits different provisions to be made for different
geographical areas.

Section 52: Practice directions

138. This section gives power to make practice directions. These are directions about a
court’s practices and procedures, issued for the assistance and guidance of litigants. They
often support and add detail to rules of court. Practice directions for the Court of Protection
will have to be made by the President with the approval of the Lord Chancellor or by another
person (for example, the Vice-President) with the approval of the President and the Lord
Chancellor.  Subsection (3) provides that the Lord Chancellor need not approve any
directions giving guidance about the law or the making of judicial decisions. Section 51(3)
enables Court of Protection Rules, instead of providing for any matter, to refer to provision
made or to be made by these directions. The intention is to make rules accompanied by
practice directions, on the model of the Civil Procedure Rules 1998.

Section 53: Rights of appeal

139. This section concerns appeals from the Court of Protection and will be supplemented by
Court of Protection Rules. Subject to such rules, an appeal will lie from any decision of the
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court to the Court of Appeal. However, the Court of Protection will comprise a range of
judges at different levels. It is therefore intended to make provision by rules of court, by
virtue of subsection (2), so that decisions made at a lower level of the Court of Protection are
appealed to a higher judge within the Court of Protection. Rules may make further detailed
provision as to permission to appeal and may provide that where an appeal has already been
made to a higher judge of the Court of Protection no appeal may be made to the Court of
Appeal from that decision unless the Court of Appeal considers that the appeal would raise an
important point of principle or practice or there is some other compelling reason to hear the
appeal. This matches the «pnd appeal” test in the Civil Procedures Rules 1998, Rule 52.13.

Fees and costs
Section 54: Fees

140. This section concerns the setting of fees chargeable by the Court of Protection (which
will be by order of the Lord Chancellor with the consent of the Treasury). The order will be
subject to the negative resolution procedure (see section 65(2)). The order may set the level
of fees, any exemptions from and reductions in the fees and any partial or whole remission of
fees. Prior to making the order the Lord Chancellor must consult with the President, Vice-
President and Senior Judge of the Court of Protection. The Lord Chancellor must take
reasonably practicable steps to give out information about fees. Similar provision is made
about other court fees in section 92 of the Courts Act 2003.

Section 55: Costs

141. This section concerns the costs of Court of Protection proceedings and will be
supplemented by Court of Protection Rules. Subject to such rules, the court will have
discretion to make costs orders, including wasted costs orders, against legal or other
representatives. It seeks to put the new court in the same position as the other civil courts.

Section 56: Fees and costs: supplementary

142. This section provides that the Court of Protection rules can deal with the way in which,
and funds from which, fees and costs are to be paid and make provision for them to be
charged against the estate of the person concerned. It is modelled on the Mental Health Act
1983, section 106.

The Public Guardian
Section 57: The Public Guardian

143. This section provides for a new public official, the Public Guardian, to be appointed by
the Lord Chancellor. The Public Guardian will have staff and officers so that he can
discharge his duties. The Lord Chancellor may also enter into contracts with other persons
for the provision of officers, staff or services for the discharge of the Public Guardian’s
functions.

Section 58: Functions of the Public Guardian

144. This section sets out the role of the Public Guardian and may be supplemented by
regulations made by the Lord Chancellor. It is intended that regulations will set out in more
detail how the Public Guardian will exercise his administrative duties in connection with
court-ordered security and reports. The regulations will also deal with fees and the sources
from which they may be met.
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145. The functions of the Public Guardian are set out in subsection (I). They include
establishing and maintaining registers of lasting powers of attorney and of orders appointing
deputies and supervising deputies. He may also direct Court of Protection Visitors to visit
donors or donees of LPAs, deputies or those appointing them. He may deal with complaints
and concerns expressed to him about how an attorney or deputy is exercising his powers. He
may also publish any information he thinks appropriate about his work.

146. Subsection (2) provides that certain functions may be discharged in co-operation with
any other person who has functions in relation to the care or treatment of the person to whom
the power of attorney or appointment of a deputy relates. It is intended that the Public
Guardian will work closely with organisations such as local authorities and NHS bodies.

147. Subsection (4) provides for regulations made by the Lord Chancellor to make provision
for the setting of fees which may be charged by the Public Guardian, and for any exemptions
from and reductions in the fees and any partial or whole remission of fees.

148. Subsections (5) and (6) allow the Public Guardian to examine and take copies of
relevant health, social services or care records, and to interview the person concerned in
private. This is to ensure that the Public Guardian will be able to carry out his functions. The
Public Guardian has similar rights when reporting to the Court of Protection (see section
49(7) and (8)). Court of Protection Visitors are given similar rights (see section 61(5) and
(6)).

Section 59: Public Guardian Board

149. This section provides for a body, to be known as the Public Guardian Board, members
of which are to be appointed by the Lord Chancellor. The Board will scrutinise and review
the Public Guardian’s work and make recommendations to the Lord Chancellor.

150. The Board must have at least one member who is a judge of the Court of Protection and
at least four members with appropriate knowledge or experience of the Public Guardian’s
work. Subsection (6) provides a regulation-making power that will allow the Lord Chancellor
to set out in more detail how members will be appointed and how the Board will operate.

151. Subsection (8) provides for the Lord Chancellor to make payments to members of the
Board for reimbursement of expenses, allowances and remuneration. Subsection (9) requires
the Board to make an annual report to the Lord Chancellor.

Section 60: Annual report

152. This requires the Public Guardian to make an annual report about his work to the Lord
Chancellor, who must within one month of receipt lay a copy of the report before both
Houses of Parliament.

Court of Protection Visitors
Section 61: Court of Protection Visitors

153. Court of Protection Visitors are appointed to carry out visits and produce reports, as
directed by the court (section 49(2)) or the Public Guardian (section 58(1)(d)) in relation to
those who lack capacity. Their functions and powers are similar to those of Lord Chancellor’s
Visitors appointed under Part 7 of the Mental Health Act 1983.
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PART 3: MISCELLANEOUS AND GENERAL
Declaratory provision
Section 62: Scope of the Act

154. This confirms that the Act has no effect on the law relating to unlawful killing or
assisting suicide.

Private international law
Section 63: International Protection of Adults

155. This introduces Schedule 3 which makes provision as to the private international law of
England and Wales in relation to persons who cannot protect their interests. For example it
determines which jurisdiction should apply when a national of one country is in another.

General
Section 66: Existing receivers and enduring powers of attorney etc.

156. This repeals Part 7 of the Mental Health Act 1983 (management of property and
affairs of patients) and the whole of the Enduring Powers of Attorney Act 1985, but
introduces transitional provisions.

Section 67: Minor consequential amendments and repeals

157. This section enables the Lord Chancellor to make secondary legislation (orders) to
give effect to the Act. Any such order which amends or repeals primary legislation (an Act of
Parliament or General Synod Measure) will be subject to the affirmative resolution procedure
in Parliament.

SCHEDULES
Schedule 1: Lasting powers of attorney: formalities
Part 1: Making instruments

158.  This Part sets out the requirements with regard to the form and execution of an LPA.
A document which fails to comply with the provisions of this Schedule or regulations made
under it will not generally create an LPA and consequently will not give any powers to the
donee. An LPA must be in the form prescribed by regulations. The form must also contain
statements by both the donor and the donee of the power to the effect that they have read, or
have had read to them, such information as may be prescribed. The LPA must include names
of any persons whom the donor wishes to be notified of any application to register the LPA
(“named persons”) or a statement that there are no such persons.

159. The form must also include a certificate by a person of a prescribed description that,
in his opinion, at the time when the donor executes the instrument he understands the purpose
of the instrument and the scope of the authority conferred, that no fraud or undue pressure is
being used to induce him to create an LPA, and that there is nothing else that would prevent
an LPA from being created by the instrument. The Public Guardian may treat an LPA
differing in an immaterial respect from the prescribed form as sufficient to create an LPA.
The Court of Protection has the power to make a declaration that an instrument not in the
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prescribed form is to be treated as if it were, if satisfied that the persons executing the
instrument intended to create an LPA.

Part 2: Registration

160. The powers given in an LPA to the donee cannot be exercised until the document has
been registered. In order to register an LPA an application must be made by the donor or
donee(s) to the Public Guardian. When about to apply to register the LPA, the donor or
donee(s) must notify the named persons to inform them of the pending registration. The
Public Guardian is required to notify the donor or donee(s) (depending on who makes the
application). The court will have the power to dispense with the notification requirement on
the application of either the donor or donee.

161. If the instrument received by the Public Guardian is flawed in some way (that is, it is
ineffective, or contains a provision that would make it inoperable as an LPA), the Public
Guardian must refer it to the Court of Protection and must not register the instrument in the
interim. The court can either remove (or “sever”) the offending provision from the
instrument or direct the Public Guardian not to register the LPA instrument. If the court
severs a provision, the Public Guardian can then register the instrument, but must attach a
note to that effect to it.

162. Objections can be made to the registration of the LPA within a prescribed period. An
objection by a donor to registration by the donee(s) must be made to the Public Guardian and
the court will only direct him to register the LPA if satisfied that the donor lacks capacity to
object. An objection by a donee or named person on the basis that the LPA has been revoked
(for example, because of bankruptcy of the donee) must also be made to the Public Guardian
who, if satisfied, will not register the LPA. If the person wishing to register the LPA
disagrees with the Public Guardian’s decision not to register the instrument, he can apply to
the court. If the court finds that the grounds for the Public Guardian objecting to registration
are not established, the court can direct the Public Guardian to register the LPA. An
objection by a donee or named person on such other grounds as may be prescribed must be
made to the court. The Public Guardian must not register the instrument, unless told to do so
by the court, where it appears to him that there is a deputy appointed for the donor and that
the powers of the deputy would conflict with the powers to be conferred on the donee.

Part 3: Cancellation of registration and notification of severance

163. The Public Guardian will cancel an LPA if he is satisfied that the power has been
revoked on the basis of:

o the donor’s bankruptcy;

o the donee giving up his/her appointment by exercising a disclaimer;

o the death of the donee;

o the insolvency of the donee;

o the dissolution or annulment of a marriage or civil partnership between donor

and donee; and

o the lack of capacity of the donee.
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164. The court must direct the Public Guardian to cancel the registration of an LPA if the
court:

o decides that a requirement for creating the LPA was not met;
° decides that the power has been revoked or otherwise come to an end; or
o revokes the power on fraud or undue pressure grounds.

165.  On cancellation of the registration of an LPA the Public Guardian will notify both the
donor and donee to this effect. Where the court has removed a provision from an instrument,
paragraph 19(2)(a) requires the court to notify the Public Guardian of the severance of that
provision. And where the court determines that a provision in an instrument means that
instrument cannot operate as a valid LPA, paragraph 19(2)(b) requires the court to direct the
Public Guardian to cancel the registration of that instrument as an LPA.

Part 4: Records of alterations in registered powers

166. A note of any revocation of an LPA, because of the donor or donee’s bankruptcy,
which only takes effect in so far as the power relates to the property and affairs of the donor
will be attached to the LPA by the Public Guardian. The Public Guardian must also attach a
note to an instrument if an event has terminated the appointment of the donee but not revoked
the instrument (for example, if there is more than one donee), where a donee’s ability to act
has been suspended by the making of an interim bankruptcy restrictions order or the
appointment of the donee has been replaced under the terms of the LPA. The Public
Guardian must give the donor and donee notice of any notes attached to the LPA. Where the
court has notified the Public Guardian that it has removed a provision from an instrument,
paragraph 24 requires that the Public Guardian must attach a note to that effect to the
instrument.

Schedule 2: Property and affairs: supplementary provisions

167. This contains detailed provisions relating to the court’s powers in relation to property
and affairs, in particular the making of wills and settlements. Paragraphs I to 4 deal with
wills that can be made on behalf of an adult lacking capacity. These are generally known as
“statutory wills” when made under the Mental Health Act 1983, Part 7. Paragraphs 5 and 6
concern settlements, that is putting a person’s property into a trust. Paragraph 7 enables the
court to direct the transfer of stocks to a person appointed outside England and Wales.

168.  Paragraph 10 specifies that only a representative appointed by the Court of Protection
may exercise the powers which the person concerned has as patron of a benefice. A benefice
is a freehold office in the Church of England, such as the vicar or rector of a parish, and the
patron of a benefice has the right to present a priest for admission to that benefice. The
representative must be an individual capable of appointment by a patron as his representative
under section 8(1)(b) of the Patronage (Benefices) Measure 1986. This means he must be a
communicant member of the Church of England (or of a Church in communion with it) or a
clerk in Holy Orders. The representative will discharge the person’s functions as patron of the
benefice not only presenting a priest to a vacant benefice, but also performing other functions
of the patron such as acting as a consultee when there is a proposal to suspend presentation
under section 67 of the Pastoral Measure 1983. In discharging his functions, the
representative is subject to the provisions of the 1986 Measure in the same way that a
representative appointed by a patron with capacity would be.
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Schedule 3: International protection of adults

169. This makes provision as to the private international law of England and Wales in
relation to persons who cannot protect their interests. In particular, it gives effect in England
and Wales to the Convention on the International Protection of Adults signed at the Hague on
130] anuary 2000 (Cm. 5881) (the “Hague Convention”) (the text of which is available at:
http://www.hcch.net/e/conventions/menu35e.html.).

170. It should be noted that for the purposes of the Hague Convention, England and Wales,
Scotland and Northern Ireland are treated separately because they constitute separate
jurisdictions. The provisions of Schedule 3 are intended to be compatible with the provisions
of Schedule 3 to the Adults with Incapacity (Scotland) Act 2000 which provided for the
private international law of Scotland in this field and implemented the Hague Convention for
Scotland. Scotland is as yet the only country to have ratified the Convention, which will
enter into force only once it has been ratified by three states. However, Schedule 3 provides
private international law rules to govern jurisdictional issues between Scotland and
England/Wales, irrespective of whether the Convention is in force.

Part 1: Preliminary

171.  This Part contains relevant definitions and introductory provisions. The definition of
“adult” in paragraph 4 is consistent with the Act but is not the same as the definition
provided in the Hague Convention.

Part 2: Jurisdiction of competent authority

172.  Part 2 of the Schedule provides the grounds, based on Articles 5 to 11 of the Hague
Convention, on which the Court of Protection will exercise its jurisdiction under the Act
when dealing with cases with an international element. Paragraph 7(1) provides that the
court may exercise its jurisdiction in relation to: an adult habitually resident in England and
Wales; an adult’s property in England and Wales; an adult present in England or Wales or
who has property there, if the matter is urgent; or an adult present in England and Wales, if a
protective measure which is temporary and limited in its effect to England and Wales is
proposed in relation to him.

173.  Paragraph 7(2) provides that an adult present in England and Wales is to be treated as
habitually resident if his habitual residence cannot be ascertained, he is a refugee or he has
been displaced as a result of disturbance in the country of his habitual residence.

174.  Once the provisions of the Convention are in force the court will also be able to
exercise jurisdiction, in so far as it cannot otherwise do so under the provisions of paragraph
7, in relation to a British citizen with a closer connection with England and Wales than with
Scotland or Northern Ireland. The jurisdiction may be exercised provided that the court
considers that it is in a better position to assess the interests of the adult, that certain
requirements as to notification of other Convention countries are complied with and that
other Convention countries which may have jurisdiction on certain grounds have not dealt, or
are not dealing with the matter (paragraph 8(2)(c) and Article 7 of the Hague Convention).

Part 3: Applicable law

175. Part 3 of the Schedule makes provision as to which law is to apply in various
situations. Although the Court of Protection will normally apply the law of England and
Wales, and the conditions of implementation of any protective measure taken abroad will be
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governed by the law of England and Wales if implemented here, the court may apply the law
of another country if it thinks that a matter has a substantial connection with that country
(paragraphs 11 and 12).

176. In addition the donor of a foreign power akin to an LPA may specify that the law
applicable to the existence, extent, modification or extinction of the power is to be the law of
a country of which he is a national, in which he is habitually resident, or in which he has
property. If the power is exercised in England and Wales the law of England and Wales
shall, however, apply to the manner of the exercise of the power. Regulations may apply the
provisions of Schedule 1 (lasting powers of attorney: formalities) to such foreign powers
(paragraphs 15).

177.  The court may disapply or modify a lasting power (including a foreign power) where
the power is not exercised in a manner sufficient to guarantee the protection of the donor or
his property. In these circumstances the court must, so far as possible, have regard to any
foreign law applicable by virtue of this (paragraph 14).

178.  This Part provides protection for a third party who enters into a transaction with a
representative on behalf of a person, where that representative was actually not entitled so to
act under the law of a country other than England and Wales applicable by virtue of this Part.
Protection is provided if the third party neither knew nor ought to have known that such a law
was applicable (paragraph 16); ensures that mandatory provisions of the law of England and
Wales apply regardless of any other system of law that would apply (paragraph 17); and
provides that nothing in this Part of the Schedule requires or enables the application in
England and Wales of a provision of the law of another country that is manifestly contrary to
public policy (paragraph 18).

Part 4: Recognition and enforcement

179.  Part 4 of the Schedule provides for the recognition and enforcement of protective
measures taken in other countries. It provides that a protective measure is to be recognised in
England and Wales if it was taken on the ground that the adult is habitually resident in the
other country. It also provides that a protective measure taken in another Convention country
is to be recognised provided that it was taken on a ground provided for in the Convention (the
same grounds on which the Court of Protection will exercise jurisdiction under Part 2)
(paragraph 19(1) and (2)).

180. However the court may refuse to recognise a protective measure where it thinks that
the case in which the measure was taken was not urgent, the adult was not given an
opportunity to be heard, and that omission amounted to a breach of natural justice. The court
may also refuse to recognise a protective measure if recognition of the measure would be
manifestly contrary to public policy, the measure would be inconsistent with a mandatory
provision of the law of England and Wales, or the measure is inconsistent with one
subsequently taken or recognised in relation to the adult (paragraph 19(3) and (4)).

181.  Paragraph 20 provides for any interested person to apply to the court for a declaration
as to whether a protective measure taken under the law of a country other than England and
Wales is to be recognised in England and Wales.

182.  Paragraph 22 provides for an interested person to apply to the court for a declaration
as to whether a protective measure taken under the law of, and enforceable in, a country other
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than England and Wales is enforceable, or to be registered, in England and Wales in
accordance with Court of Protection Rules.

Part 5: Co-operation

183.  Part 5 of the Schedule provides for co-operation between authorities in England and
Wales and authorities in other Convention countries.

Part 6: General

184.  Part 6 includes powers to make further provision as to private international law by
Order in Council and regulations (paragraphs 31 and 32). An Order in Council under
paragraph 31 will be subject to the negative resolution procedure in Parliament. Regulations
under paragraph 32(1)(b) will be subject to the affirmative resolution procedure (see section
65).

Schedule 4: Provisions applying to existing enduring powers of attorney

185.  This Schedule has effect in relation to any EPAs remaining at the time of the repeal of
the Enduring Powers of Attorney Act 1985. It ensures that such instruments will continue to
have the same legal effect as they had at the time they were made. They will also continue to
be governed by the legal rules and procedures which were in place at the time they were
made. The Schedule therefore restates with amendments the relevant provisions of the
Enduring Powers of Attorney Act 1985. The amendments relate to the distribution of the
functions of the original Court of Protection between the new Court of Protection and the
new office of the Public Guardian.

Part 1: Enduring powers of attorney

186. Part 1 sets out the main elements of EPAs. They are not revoked by any subsequent
mental incapacity of the donor of the power, unlike ordinary powers of attorney. Such a
power is only created if it is in the prescribed form and complies with the provisions in
paragraph 2 of this Part. This Part also deals with the scope of EPAs. Both general and
specific powers may be subject to conditions and restrictions as set out by the donor. A
donee may from time to time make gifts from the donor’s property to people connected to the
donor (including himself) and to any charity the donor may have been expected to make gifts
to. This is subject to any conditions or restrictions as mentioned above and also to the
reasonableness of such gifts with regard to the size of the donor’s estate.

Part 2: Action on actual or impending incapacity of donor

187. This Part outlines the steps which should be taken on the actual or impending
incapacity of the donor. Once the attorney believes that the donor is or is becoming mentally
incapacitated he or she must immediately make an application to the Public Guardian to
register the power. Part 3 deals with the steps which must be taken before the application to
the Public Guardian is made. The application for registration must be made in the prescribed
form and must contain the appropriate statements (as prescribed by regulations).

Part 3: Notification prior to registration

188. Part 3 sets out the steps which should be taken by the attorney before making an
application to the Public Guardian to register the power. The attorney must give notice of his
intention to register the power to all those entitled to receive notice. These people can include
the donor’s spouse or current partner, the donor’s children and the donor’s parents. The
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attorney is also under a duty to give notice of his intention to register to the donor. The
attorney may apply to the court to dispense with this requirement to give notice to entitled
persons. Notices should be in the prescribed form and must contain specific information,
especially with regard to the right of that person to object to registration.

Part 4: Registration

189. Where an application for registration is made in accordance with the provisions of
Part 2, the Public Guardian must register the instrument unless a valid notice of objection has
been made in accordance with the provisions of this part. A notice of objection is valid if
made on one or more of the following grounds:

o that the power was not valid as an EPA;

o that the power created no longer exists;

o that the application is premature because the donor is not yet becoming mentally
incapable;

o that fraud or undue pressure was used to induce the donor to create the power;

o that, having regard to all the circumstances, the donee is unsuitable to be the

donor’s attorney.

190. It is for the court to decide whether any of those grounds is actually made out and if
so it must direct the Public Guardian not to register the instrument. If the court is satisfied
that fraud or undue pressure was used or that the donee is unsuitable, then it must also order
the revocation of the power created by the instrument.

191.  Where it appears that there is no one to whom notice has been given or the Public
Guardian has reason to believe that appropriate inquiries might bring to light evidence on
which he could be satisfied that one of the valid grounds of objection was established, he
must not register the instrument and must undertake such inquiries as he thinks appropriate.
If, after those inquiries, he considers one of the grounds of objection to be made out, he must
apply to the court for directions and must not register the instrument except in accordance
with such directions. The Public Guardian must not register an EPA if a deputy has been
appointed and the powers of the attorney would conflict. Again, the court may give
directions.

Part 5: Legal position after registration

192.  Once an EPA has been registered any revocation of the power must be confirmed by
the court. A disclaimer by the attorney is not valid until the attorney has given notice of such
to the Public Guardian. Furthermore, the donor cannot alter in any way the scope of the
power given in the registered power. This Part also sets out the role of the court with regard
to registered powers. The court has a number of functions, not least the power to decide any
question about the meaning or effect of an EPA. The court is also under an obligation to
direct the Public Guardian to cancel the registration of a power in a number of circumstances
(for example, if it is satisfied that the donor is and is likely to remain capable or that undue
force or pressure was put on the donor to create the power). The full list of circumstances is
given in paragraph 16(4). This Part also lists the circumstances under which the Public
Guardian is obliged to cancel the registration of a power, such as on receipt of a disclaimer
from the attorney.
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Part 6: Protection of attorney and third parties

193.  This Part provides protection for those who act under a power which is invalid as long
as at the time of acting they did not know that the power was invalid or that, had the EPA
been valid, either an event had occurred which would have revoked the power or that the
power would have expired. Any transaction between an attorney and another person is valid
unless that person is aware of any of those matters.

Part 7: Joint and joint and several attorneys

194. A document which appoints more than one attorney cannot create an EPA unless the
attorneys are appointed to act jointly or jointly and severally. Where attorneys are appointed
to act jointly and severally, if one of them fails to comply with the necessary requirements for
the creation of an EPA, then the document will not create a power in his case. But this will
not affect the creation of a power in relation to the other attorneys. If one or more (but not
both or all) of the attorneys applies to register the document, they must notify the other
attorney(s) of this.

Schedule 5: Transitional provisions and savings

195.  Schedule 5 sets out transitional arrangements arising from the repeal of Part 7 of the
Mental Health Act 1983 and repeal of the Enduring Powers of Attorney Act 1985.

196. In particular, Part 1 sets out provisions for enabling receivers appointed under the
Mental Health Act 1983 to continue. Paragraph 1(2) provides that after implementation the
Act shall apply as if any receiver for the person were, in fact, a deputy appointed in relation
to that person, but only with the functions he had as a receiver. Part 2 allows for the
continuation of procedural matters (e.g. appeals and other legal proceedings) relating to EPAs
which remain in place by the time the Enduring Powers of Attorney Act 1985 is repealed.

COMMENCEMENT

197. The Act (with the exception of sections 30 to 41) will come into force on dates
appointed by the Lord Chancellor. Sections 30 to 41 will come into force on dates appointed
by the Secretary of State (in relation to England) and the National Assembly for Wales (in
relation to Wales).

PARLIAMENTARY STAGES

198. The following table sets out the dates for each stage of this Act's passage through
Parliament.

Stage Date Hansard Reference
House of Commons
Introduction 17 June 2004 Vol.422(n0.603)Col 928
Second Reading 11 October 2004 Vol.425 (no.134) Col 22

. . Day 1 — 19 October 2004 First Sitting (Morning)
Standing Commitiee A Second Sitting (Afternoon)
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Day 2 — 21 October 2004

Third Sitting (Morning)
Fourth Sitting (Afternoon)

Day 3 - 26 October 2004

Fifth Sitting (Morning)
Sixth Sitting (Afternoon)

Day 4 - 28 October 2004

Seventh Sitting (Morning)
Eighth Sitting (Afternoon)

Day 5 — 2 November 2004

Ninth Sitting (Morning)
Tenth Sitting (Afternoon)

Day 6 — 5 November 2004

Eleventh Sitting (Morning)
Twelfth Sitting (Afternoon)

Re-introduction (following |24 November 2004 Vol. 428 (No. 2) Col. 101
carry-over)
Report and Third Reading 14 December 2004 Vol. 428 (No.13) Col.1531

House of Lords

Lords Amendments

Introduction 15 December 2005 'Vol. 667 ( No.14) Col. 1333
Second Reading 10 January 2005 Vol.668 (No.18) Col. 11

25 January 2005 'Vol. 668 (No.28) Col.1143
Commitice 27 January 2005 Vol. 668 (No.30) Col.1395

1 February 2005 Vol. 669 (No.32) Col.102

8 February 2005 Vol. 669 (No.37) Col.734
Report Day 1 — 15 March 2005 Vol. 670 (No.53) Col. 1275

Day 2 — 17 March 2005 'Vol. 670 (No.55) Col. 1441
Third Reading 24 March 2005 Vol. 671 (No.59) Col. 412
|Commons Consideration of |5 April 2005 'Vol. 432 (No.63) Col. 1362

Royal Assent — 7 April 2005

House of Commons Hansard Vol. 432 Col. 1641
House of Lords Hansard Vol. 671 Col. 950
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