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EQUALITY ACT 2006

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 1. The Commission for Equality and Human Rights

Section 1: Establishment

17.

Section 1 establishes the CEHR.

Section 2: Constitution, &c.

18.

Section 2 introduces Schedule 1 which sets out provisions relating to the constitution
of the CEHR; its members (the Commissioners); their appointment criteria; and their
tenure of office; the tenure of office of the Chairman and the deputy Chairman;
regulation of its proceedings; appointment of its staff; appointment of its Investigating
Commissioners; its powers of del egation and the committees to which certain functions
must be delegated; preparation of its annual report; remuneration of Commissioners
and staff; itsfinancial arrangements; and its status.

Section 3: General duty

19.

Section 3 sets out the outcomes for society that the CEHR isrequired to work towards.
It explains the rationale for the CEHR, combining work in equality, human rights and
good relations between different groups in society. The CEHR is required to exercise
itsfunctionsin Part 1 in order to work towards the outcomes set out in this section.

Section 4: Strategic plan

20.

21

Section 4 placesthe CEHR under aduty to publish and lay before Parliament, astrategic
plan setting out the activities or types of activity it plans to carry out, the timetable for
these activities, and the priorities for these activities (or the principles on how these
priorities should be determined).

Subsection (2) requires the CEHR to review its strategic plan at least once every three
years from publication, although it does not have to revise the plan after each review if
it does not think it appropriate to do so. The CEHR must publish the original plan and
each revision of it, and ensure that the plan and each revision is sent to the Secretary
of State to lay before Parliament.

Section 5: Strategic plan: consultation

22.

Section 5 places the CEHR under a duty to consult on the preparation and review of
its strategic plan. The CEHR is required to consult with those who have knowledge
or experience relevant to the CEHR’s functions and others the CEHR considers
appropriate. The CEHR is also required to issue a genera invitation to make
representations, to ensureit isableto consult with aslarge agroup of people aspossible.
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The CEHR will be required to take account of any representations it receives in the
course of its consultation.

Section 6: Disclosure

24,

Section 6 creates a summary criminal offence of unauthorised disclosure by a former
or current Commissioner, Investigating Commissioner, employee, or member of a
committee established by the Commission, of information provided to the CEHR
by third parties in the course of an inquiry, investigation, assessment, compliance
notice process, or a negotiation to obtain an agreement. Information obtained through
the exercise of its other functions will be subject to disclosure in accordance with
the Freedom of Information Act 2000. Subsection (3) provides an exhaustive list of
categories for which a disclosure can be authorised. They are disclosure made: for the
purpose of the exercise of afunction of the CEHR under any of sections 16, 20, 21, 24,
25, 31 and 32; in areport of an inquiry, investigation, or assessment published by the
CEHR; in pursuance of an order of a court or tribunal; with the consent of each person
to whom the disclosed information relates; in a manner that ensures that no person to
whom the disclosed information relates can be identified; for the purpose of civil or
criminal proceedings to which the CEHR is party, or; if the information was acquired
by the CEHR more than 70 years before the date of the disclosure. Subsection (3) does
not permit disclosure of information provided by, or relating to, an intelligence service.
Such material can only be disclosed under subsection (4) where the intelligence service
has given its consent. Subsection (6) providesthat the penalty for asummary conviction
shall be afine up to the statutory maximum i.e. £5,000.

Section 7: Scotland: human rights

25.

Section 7 provides that the CEHR may not take human rights action in relation to
matters falling within the devolved competence of the Scottish Parliament, except with
the consent of a person established by Act of the Scottish Parliament whose principal
duties relate to human rights (for example a Human Rights Commissioner). “Human
rights action” is defined in subsection (2).

Section 8: Equality and diversity

26.

27.

28.

Sections 8 to 12 set out the duties of the CEHR. Later sections in Part 1 set out the
general powers the CEHR has to meet its obligations under these duties.

Section 8 setsout the CEHR'’ sdutiesinrelation to equality and diversity. The provisions
require the CEHR to promote understanding of, and encourage good practice in
relation to, equality and diversity (whether or not this relates to compliance with the
equality enactments (aslisted in section 33)), promote equality of opportunity, promote
awareness and understanding of rights under the equality enactments and to work
towards the elimination of unlawful discrimination and harassment, including through
using its enforcement powers.

Subsection (3) clarifies that the Commission may promote the favourable treatment
of disabled persons in carrying out its equality and diversity duties. This provision
ensures the Commission’s work is consistent with the requirements of the Disability
Discrimination Act 1995. Subsection (4) defines disabled persons for the purposes of
this Act.

Section 9: Human rights

29.

Section 9 setsout the CEHR' sdutiesin relation to human rights. The provisionsrequire
the CEHR to promote understanding of the importance of human rights, encourage
good practice in relation to human rights, and promote awareness, understanding and
protection of human rights. In addition, the CEHR will be required to encourage public
authoritiesto comply with section 6 of the Human Rights Act 1998 (c.42) (HRA) (which
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prohibits them from acting in away which isincompatible with the Convention rights
as defined in section 1 of the HRA).

The latter duty applies only in relation to public authorities (*public authority” is
defined in section 6 of the HRA). However, in relation to the more general duties under
this section, the CEHR will not be limited to dealing with public authorities. It will,
for example, also be able to provide encouragement to the voluntary and commercial
sectorsto adopt appropriate human rights standards as the basis of the relationship with
their clients and customersin the provision of their services.

Subsection (2) makes clear that the CEHR may take action under this section in respect
of human rights other than the “ Convention rights’ set out in Schedule 1 to the HRA.
However, subsection (3) requiresthe CEHR to have particular regard to the importance
of exercising its powersin relation to the Convention rights.

Subsection (4) requires the CEHR to take account of relevant human rights when
fulfilling its duties under sections 8 and 10.

Section 10: Groups

33.

35.

36.

Section 10 sets out the CEHR’ s duties in relation to promoting good relations between
membersof different groups, within different groups, and between membersof different
groups and wider society. It also requires the CEHR to work towards eliminating
prejudice against members of groups and enabling members of groups to participate in
society, for example in challenging racism in the media, or enabling disabled people to
become involved in civic activities.

Subsections (2) and (3) define groups as people who share one of the attributes listed
in subsection (2), including smaller groups who may share an attribute in addition to
the one by which that group is defined, such as Muslim women, or Black and minority
ethniclesbiansand gay men, or young disabled people. Groupsmay or may not consider
themselves to be “communities’. The Commission’s work with groups can apply to
communities as well as groups.

Subsection (4) ensures that, in carrying out its duties under this section, the CEHR
should have particular regard to the need to exercise its powers in relation to groups
defined by reference to race, religion or belief.

Subsection (5) ensuresthat in carrying out its duties in relation to working with groups,
the Commission may promote or encourage the favourabl e treatment of disabled people,
to ensure consistency with the general approach of the Disability Discrimination Act.

Section 11: Monitoring the law

37.

38.

Section 11 sets out the obligations and powers of the CEHR to keep the equality and
human rights enactments under review and provide advice and recommendations on
the law and proposed changes to the law.

Subsection (1) requires the CEHR to monitor the effectiveness of the equality and
human rights enactments. The equality and human rights enactments are listed in
section 33 and, for the purposes of this section, include the whole of this Act
(subsection (3)(c)). Subsections (2)(a) and (b) enable but do not require the CEHR
to advise the Government about the effectiveness of the equality and human rights
enactments and to recommend changes. Subsections (2)(c) and (d) enable the CEHR to
give advice to the Government or the devolved administrations in Scotland or Wales
about the effect of legidlation (not limited to the equality and human rights enactments)
or the likely effect of any proposed changesto the law.
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Section 12: Monitoring progress

39.

40.

41.

42.

43.

Section 12 places the CEHR under a duty to publish reports on what progress has
been made towards the achievement of desirable outcomesi.e. theresultsto am for in
encouraging and supporting the development of the society described in section 3. To
meet its obligations under this duty, the CEHR will need to evaluate available evidence
inorder toidentify desired outcomesfor society and theindicatorsby referencetowhich
progress can be measured. The CEHR will be required to consult widely on which of
these should be priorities for the CEHR to monitor.

Once the CEHR has determined what outcomes and indicators are priorities, it will use
the indicators to monitor progress towards the outcomes over a period of time. The
CEHR is required to publish a report within three years of this section coming into
force, and every three years thereafter. The Secretary of State must lay the progress
report before Parliament.

Section 13: Information, advice, &c.

Section 13 sets out the general powers available to the CEHR, and the general activities
it can undertake, to carry out any or al of its duties. These activities are publishing or
disseminating ideas and information, giving advice and guidance, undertaking research
and providing education or training.

Subsections (1)(e) and (f) permit the CEHR to work in partnership with others, or to
arrange for others to carry out any of the listed activities. This may include contractual
or grant-based partnerships.

Subsection (2) confirms that advice given under this section does not include the
preparation of documents to be used for the purpose of legal proceedings. The CEHR
has separate powers to provide such advice in respect of particular types of legal
proceedings, as laid down in section 28.

Section 14: Codes of practice

44,

45.

46.

47.

48.

49.

Section 14 enables the CEHR to issue a code of practicein respect of specified areas of
discrimination legislation, to assist in compliance with the legislation and to promote
equality of opportunity. Additionally, the CEHR may issue a code of practice on
specified provisions of landlord and tenant and housing legislation.

Subsection (1) lists the areas in the equality enactments (as defined in section 33) in
relation to which the CEHR is to be able to issue codes of practice.

Subsections (3) and (4) set out the circumstances and the areas of landlord and tenant
and housing legislation on which a code can be issued giving practical guidance
to landlords and tenants in England or Wales (subsection (2)) and in Scotland
(subsection (3)).

Subsection (5) places an abligation upon the CEHR to comply with a direction of the
Secretary of State to prepare a code of practice in respect of a matter not currently
covered by this section but which the Secretary of State expectsto add by means of the
order-making power provided in section 15(6) to vary the range of matters on which
the CEHR may prepare a code of practice.

Subsection (6) requires the CEHR to publish for consultation proposals for any code
of practice.

Subsection (7) prevents the CEHR from issuing a code of practice unless it has been
approved in draft by the Secretary of State and then laid before Parliament. Either House
of Parliament may pass a resolution disapproving the draft code within 40 days of it
being laid. If no such resolution is passed, subsection (8) provides that the code of
practice will come into force on a day specified by order by the Secretary of State.


http://www.legislation.gov.uk/id/ukpga/2006/3/section/12
http://www.legislation.gov.uk/id/ukpga/2006/3/section/12
http://www.legislation.gov.uk/id/ukpga/2006/3/section/13
http://www.legislation.gov.uk/id/ukpga/2006/3/section/13
http://www.legislation.gov.uk/id/ukpga/2006/3/section/12/1
http://www.legislation.gov.uk/id/ukpga/2006/3/section/12/2
http://www.legislation.gov.uk/id/ukpga/2006/3/section/14
http://www.legislation.gov.uk/id/ukpga/2006/3/section/14
http://www.legislation.gov.uk/id/ukpga/2006/3/section/14/1
http://www.legislation.gov.uk/id/ukpga/2006/3/section/14/3
http://www.legislation.gov.uk/id/ukpga/2006/3/section/14/4
http://www.legislation.gov.uk/id/ukpga/2006/3/section/14/5
http://www.legislation.gov.uk/id/ukpga/2006/3/section/14/6
http://www.legislation.gov.uk/id/ukpga/2006/3/section/14/7
http://www.legislation.gov.uk/id/ukpga/2006/3/section/14/8

50.

51.

These notes refer to the Equality Act 2006 (c.3)
which received Royal Assent on 16 February 2006

Subsection (9) requires the Secretary of State to consult Scottish Ministers and the
National Assembly for Wales prior to approving adraft code of practice or commencing
acode of practice which relates to the duties on the public sector regarding the general
and specific duties for race, gender or disability under the RRA, SDA and DDA,
respectively.

Subsection (10) requires the Secretary of State to consult the Scottish Ministers prior
to approving a draft code of practice or commencing a code of practice issued under
subsection (4) which gives practical guidance to landlords and tenants of houses in
Scotland.

Section 15: Codes of practice: supplemental

52.

53.

55.

Subsection (1) of this section makes provision for the codes of practice issued under
section 14 to be revised. Subsection (3) providesfor any codeto be revoked by an order
made by the Secretary of State at the request of the CEHR. An order to revoke a code
will be subject to the negative resolution Parliamentary procedure.

Subsection (4) describes the legal effect of acode of practice. It providesthat afailure
to comply with a provision of a code of practice does not itself give rise to criminal
or civil proceedings, but a code of practice is admissible in such proceedings and must
be taken into account by a court or tribunal if the court or tribunal considers the code
to be relevant.

Subsection (5) disapplies the requirement in subsection (4)(b) for a court or tribunal to
take account of a code of practice issued under section 14(4). However, the Housing
(Scotland) Act 2006 provides for the Scottish courts and tribunals to take account of
such codes.

Subsection (6) provides for an order-making power to allow the Secretary of State
to vary the range of matters that codes of practice may address. In accordance with
section 39(4), any such order will be subject to the affirmative resolution procedure.

Section 16: Inquiries

56.

57.

58.

59.

Section 16 gives the CEHR a power to conduct inquiries into matters relating to its
duties in respect of equality and diversity, human rights and groups. These could
be thematic (for example into the causes of unequal outcomes), sectoral (looking at
inequality in, for example, the uptake of health screening services or at the employment
of disabled people in particular sectors, e.g. the retail sector) or relate to one or more
named parties.

Subsection (2) provides that if the CEHR begins to suspect that a person who is the
subject of an inquiry may have committed an unlawful act (i.e. a breach of the equality
enactments, as set out in sections 33 & 34), it should not continue to consider that act as
part of theinquiry. The CEHR can, however, use the information acquired in the course
of an inquiry as the basis on which to launch an investigation. The CEHR is under a
duty to ensure that so far as possible, those aspects of an inquiry which concern the
person being investigated or which require his involvement are not pursued while the
investigation isin progress.

Subsection (3) provides that the report of an inquiry may not conclude, expressly or by
necessary implication, that aspecified or identifiable person has committed an unlawful
act. Nor may the report refer to the activities of a person in terms that will harm the
person unless it is necessary in order that the report adequately reflect the results of
the inquiry.

Subsection (4) provides that restrictions on the CEHR considering unlawful acts under
the equality enactments should not impact on the CEHR' s consideration and reporting
of human rights mattersin the course of an inquiry.
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Subsection (5) provides that the CEHR, in circumstances where the findings are in the
opinion of the CEHR of an adverse nature, must allow aspecified or identifiable person
at least 28 daysin which to make written representations on the draft of areport which
records findings which relate to that person, and requires the CEHR to consider any
such representations.

Schedule 2 sets out the provisions relating to terms of reference, representations,
evidence, reports and recommendations and effects of reports in relation to inquiries,
investigations and assessments. Commentary on Schedule 2 can be found below.

Section 17: Grants

62.

63.

Section 17 provides the CEHR with a power to make grants to others, in pursuance of
any of its duties under sections 8 to 10. Thisis a power currently available only to the
CRE under section 44 of the RRA.

Subsection (2) allows the CEHR to attach conditions, including as to repayment, to the
financial assistance that it provides.

Subsection (3) provides that, where the CEHR provides financial assistance in the
exercise of its powersto co-operate with or assist others under Part 1 of the Act, it may
do so only in accordance with the provisions of section 17.

Section 18: Human rights

65.

Section 18 allows the CEHR to co-operate with other people or organisations within
the United Kingdom and abroad when undertaking its human rights duties as set out
in section 9. Section 13 permits the CEHR to co-operate with others in respect of the
activities set out in that section; section 18 allows co-operation to extend beyond those
activities in relation to human rights. In particular, this will allow the CEHR to co-
operate with human rights commissions or commissionersin other parts of the United
Kingdom, and to give its opinion to international bodies about the compliance of the
United Kingdom with its international human rights obligations.

Section 19: Groups

66.

67.

68.

Section 19 provides the CEHR with powers additional to the general powers set out in
section 13, to fulfil its duties in respect of groups set out in section 10.

The provisions of section 19 enable the CEHR to monitor crimes affecting members
of certain groups and undertake activities to reduce crime within or affecting members
of those groups. The CEHR can also arrange social, recreational, sporting, civic,
educational or other activities designed to involve members of groups.

The CEHR can undertake these activities itself, or can arrange to assist or cooperate
with othersin making such arrangements.

Section 20: I nvestigations

69.

70.

71.

Section 20 givesthe CEHR apower to conduct investigationsinto persons (both natural
and legal). Such an investigation may be into the commission of an unlawful act under
the equality enactments, compliance with arequirement of an unlawful act noticeissued
under section 21 or compliance with the terms of an agreement entered into under
section 23.

Undersubsection (2), the CEHR may only carry out an investigation under
subsection (1)(a) if it suspects that the person concerned may have committed an
unlawful act.

Subsection (3) provides that a belief of unlawful discrimination or harassment,
sufficient to satisfy the requirement in subsection (2), may have been acquired by the
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CEHR in the course of an inquiry, but need not be. The CEHR may carry out an
investigation without having first carried out an inquiry.

Subsection (4) sets out the requirements which must be met before the CEHR can
settle a report which records a finding that the person concerned has: committed an
unlawful act; failed to comply with a requirement imposed by an unlawful act notice
under section 21; or failed to comply with an undertaking given under section 23. The
CEHR must send the person concerned a draft of the report and allow him at least 28
days in which to make written representations and consider any representations made.

Schedule 2 sets out the provisions relating to terms of reference, representations,
evidence, reports and recommendations and effects of recommendations in respect of
inquiries, investigation and assessments. Commentary on Schedule 2 can be found
below.

Section 21: Unlawful act notice

74.

75.

Section 21 makes provision for the CEHR to issue an unlawful act notice after an
investigation confirming an unlawful act has taken place.

Subsection (1) permits the CEHR to issue an unlawful act notice in circumstances
where it has conducted an investigation and is satisfied that the party investigated has
committed an unlawful act, as defined in section 34. Under subsection (2) an unlawful
act notice must set out the unlawful act and the legislative provision by virtue of which
the act isunlawful. Subsection (3) requires the CEHR to include in the notice detail s of
the appeal procedure against the notice, the scope for a subsequent investigation into
the subject’ s compliance with the notice and the scope for the CEHR to apply to a court
for an injunction or interdict under section 24 if it thinks the unlawful act is continuing.
Under subsection (4) the CEHR may include within the notice aprovision requiring the
recipient to prepare an action plan (as provided for in section 22) setting out how the
unlawful act will cease or not be repeated. It allows the CEHR to recommend action
that the person served the notice should take. Subsection (5) sets out the basis on which
a person may appeal against an unlawful act notice and subsection (6) enables a court
or tribunal to affirm, annul or vary a notice or requirement under it and includes the
power to make an order for costs.

Section 22: Action plans

76.

7.

78.

79.

80.

81.

Section 22 setsout the arrangementsfor an action plan that section 21 enablesthe CEHR
to require of a person on whom it has served an unlawful act notice.

Subsection (2) requires that the unlawful act notice must specify adeadline for the first
draft action plan.

Subsections (3) and (4) require the CEHR to either approve the first or any subseguent
draft plan or give notice to the person that it is not adequate, specify atimefor arevised
draft and make recommendations as to the content of the revised draft.

Subsection (5) provides that, unless the CEHR gives the person notice that the draft
plan is inadeguate or applies to a court for an order (under subsection (6) below) to
provide arevised draft, the action plan shall come into force within six weeks.

Subsection (6) enablesthe CEHR to apply to acounty court (and the Scottish equival ent)
for an order requiring a person to submit a draft or revised action plan by a deadline
specified by the court. The court may also make a direction as to the plan’s content.
Subsection (6)(c) enables the CEHR to apply to acourt for an order within five years of
an action plan coming into force to require the person to comply with the action plan or
to take specific action for a similar purpose. Subsection (9) provides that a person not
complying with a court order commits a criminal offence.

Subsection (7) allows for an action plan to be varied by agreement.
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Subsection (8) applies paragraphs 10 to 14 of Schedule 2 to consideration by the CEHR
of the adequacy of adraft action plan.

Section 23: Agreements

83.

85.

Section 23 makes provision for the CEHR to enter into an agreement with a person
who it has reason to believe has committed an unlawful act, as defined in section 34.
Agreements are enforceable through the courts. The CEHR is able to enter into an
agreement where the other party undertakes not to commit a specified unlawful act, and
to take or refrain from taking specified action. In return, the CEHR undertakes not to
proceed under section 20 or 21 with an investigation or the issue of an unlawful act
notice in respect of the act specified in the agreement.

Under subsection (4) an agreement may contain supplementary matters, such as action
that may be taken in the event of a breakdown of the agreement or the circumstances
in which either party may terminate the agreement. It also allows the parties to
consensualy vary or terminate the agreement.

Subsection (5) provides that the CEHR can enter into an agreement with a public
authority in respect of abreach of any of the public sector duties set out in section 34(2)
in lieu of issuing a public sector duty compliance natice, as provided for in section 32.

Section 24: Applicationsto court

86.

Section 24 gives the CEHR the power to apply for an injunction (and an interdict in
Scotland) against a person who it believes that, unless restrained, is likely to commit
an unlawful act. It also provides for the CEHR to apply to a court when the other party
to an agreement provided for in section 23 has failed to comply, or the CEHR thinks
is unlikely to comply, with an undertaking under the agreement. The court can order
the other party to comply with his undertaking and take any such other action as the
court may specify.

Section 25: Application to restrain unlawful advertising, pressure, &c.

87.

88.

89.

90.

91.

92.

Section 25 sets out the CEHR's powers to bring legal proceedings (in its own name)
in respect of the relevant provisionsin the SDA, RRA, DDA and this Act that prohibit
unlawful advertising, instructions and pressure to discriminate in respect of race, sex,
disability and religion or belief.

Subsection (2) provides that the CEHR aloneis entitled to bring proceedingsin respect
of these provisions of the equality legislation set out in subsection (1).

Undersubsection (3) the CEHR can apply to an employment tribunal or county court
(or to a sneriff in Scotland) for a finding that an act of unlawful advertising, pressure
or instructions to discriminate has taken place.

Subsection (4) provides for a court or tribunal to which a complaint has been made by
the CEHR to determine whether the allegation is correct.

Subsection (5) gives the CEHR the power to apply to a county court for an injunction
and under subsection (6) to asheriff in Scotland for aninterdict, whereit considersthat,
unlessrestrained, the person concerned may commit further acts of unlawful advertising
or instructions or pressureto discriminate. The CEHR may apply for such aninjunction
in one of two circumstances: either where a court or tribunal has determined that such
an act has been committed or where the CEHR believes that such an act has been
committed.

Subsection (7) provides that the CEHR’s enforcement powers in this section do not
apply to the criminal offences in the SDA, RRA, DDA or this Act of making false or
misleading statements about whether an advertisement is unlawful.
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Section 26: Section 25: supplemental

93.

94.

95.

96.

Section 26 sets out the procedural rules governing the exercise of the CEHR’ s powers
in relation to unlawful advertising, and instructions or pressure to discriminate under
section 25.

Subsection (1) provides that the CEHR can only make an application to a court or
tribunal under section 25(3) for a determination that an act covered by section 25 has
taken place:

e within six months of the alleged unlawful act; or
»  with the permission of the employment tribunal or court if after that six month time
limit.

Subsection (2) preventsthe CEHR, when applying for an injunction under section 25(5)
or (6), from relying on the ruling of a court or tribuna under section 25(4) if there is
an appeal pending against that ruling, or if it would still be possible for an appeal to be
brought within the normal time limits.

Subsection (3) providesthat the CEHR can only apply to acounty court for aninjunction
or to the sheriff in Scotland for an interdict under section 25(5) or (6) restraining a
person from doing an act covered by section 25:

» within five years of the date on which the act last occurred; or

» with the permission of the court (or sheriff in Scotland) if after that five year time
limit.

Section 27: Conciliation

97.

98.

99.

100.

Section 27 gives the CEHR the power to make arrangements for the provision of
conciliation services (as defined in subsection (9)).

Conciliation services can be provided in relation to disputes where proceedings have
been or could be brought under specified sections of the equality enactments (listed in
subsection (1)). These are civil proceedingsin respect of:

e goods, facilities and services, premises, public functions and education under the
SDA;

e goods, facilities and services, premises, public functions and education under the
RRA;

* goods, facilities and services, premises, public functions and education under the
DDA (except for proceedings about admissions and exclusions);

* goods, facilities and services, premises, public functions and education under the
provisions for religion and belief in this Act;

e activities covered by the Sexual Orientation Regulations that can be made under
Part 3 of this Act, and;

» further and higher education under the Employment Equality (Sexual Orientation)
Regulations and the Employment Equality (Religion or Belief) Regulations.

Conciliation services can also be provided (subsection (2)) in relation to disputes about
a landlord’ s reasonableness in relation to consent to the making of disability related
improvements to let residential property in England or Wales. Subsection (3) makes
similar provision in respect of consent to the making of disability related works in
Scotland.

Subsection (4) requires the CEHR to exercise this power to ensure that, so far as
reasonably practicable, the conciliation services are available to those who want them.


http://www.legislation.gov.uk/id/ukpga/2006/3/section/26
http://www.legislation.gov.uk/id/ukpga/2006/3/section/25
http://www.legislation.gov.uk/id/ukpga/2006/3/section/26
http://www.legislation.gov.uk/id/ukpga/2006/3/section/26/1
http://www.legislation.gov.uk/id/ukpga/2006/3/section/26/2
http://www.legislation.gov.uk/id/ukpga/2006/3/section/26/3
http://www.legislation.gov.uk/id/ukpga/2006/3/section/27
http://www.legislation.gov.uk/id/ukpga/2006/3/section/27
http://www.legislation.gov.uk/id/ukpga/2006/3/section/27/9
http://www.legislation.gov.uk/id/ukpga/2006/3/section/27/1
http://www.legislation.gov.uk/id/ukpga/2006/3/section/27/2
http://www.legislation.gov.uk/id/ukpga/2006/3/section/27/3
http://www.legislation.gov.uk/id/ukpga/2006/3/section/27/4

101.

102.

103.

104.

These notes refer to the Equality Act 2006 (c.3)
which received Royal Assent on 16 February 2006

Subsection (5) prevents information communicated to a person providing conciliation
services from being used in litigation without the consent of the party who provided
the information.

Subsection (6) excludes Commissioners, CEHR staff, Committee members and
Investigating Commissioners from providing conciliation services.

Subsections (7) and (8) require the CEHR to make administrative arrangements to
prevent information connected with a conciliation case from being passed to amember
of the CEHR or its staff, except in the following circumstances. where the partiesto the
dispute agree; where the information does not make the individuals identifiable (e.g.
whereinformation isprovided in aggregate form); or wheretheinformation isnecessary
for conciliation arrangements to be made.

Subsection (10) provides the Secretary of State with an order-making power (specified
in section 39(4) as subject to an affirmative resol ution procedure) to amend this section
so asto vary therange of disputesin respect of which the CEHR can arrange conciliation
services.

Section 28: Legal assistance

105.

106.

108.

109.

110.

111

112.

Subsection (1) enables the CEHR to give assistance to an individual who alleges that
heisavictim of behaviour contrary to the equality enactments (defined in section 33)
and who is or may become a party to legal proceedings which relate to the alleged
breach of the equality enactments. The CEHR will determinethe criteriaonwhichlegal
assistance is granted.

Subsection (2) enables the CEHR to give assistance to an individual who is or may
become a party to legal proceedings in England or Wales insofar as the proceedings
concern or may concern the question of a landlord’s reasonableness in relation to
consent to the making of disability related improvementsto let residential property.

1079ubsection (3) makes similar provision in respect of legal proceedingsin Scotland
about consent to the making of disability related works in Scotland.

Under subsection (4) the types of legal assistance which the CEHR may provide or
arrange are legal advice, legal representation, and facilities to settle the dispute or any
other form of assistance. Such assistance may also include securing an arrangement
to avert lega proceedings. This is distinguishable from the provision of formal
conciliation services in section 27 where both sides are able to meet with a conciliator
to resolve a dispute about discrimination and harassment in relation to the provision of
goods, facilities and services, education and the exercise of public functions.

Subsection (5) prevents the CEHR from providing legal assistance in respect of the
provisions of Part V of the DDA (public transport).

Subsection (6) allows the CEHR to provide legal assistance in respect of any aspect of
any proceedingswhich relatein part to aprovision of the equality enactments. However
such assistance must end if the proceedings cease to relate to a provision of the equality
enactments.

Subsection (7) givesthe Lord Chancellor an order-making power to enablethe CEHR to
provide assistance in respect of proceedings which have ceased to relate to the equality
enactments, but which relatewholly or partly to any of the Convention rights (asdefined
in section 1 of the Human Rights Act 1998).

Subsection (8) givesthe Secretary of State an order-making power to enable the CEHR
to provide assistance in other proceedings (under legislation other than the equality
enactments) where adisabled person seeksto rely on a matter relating to his disability.
This could not, however, be used to permit assistance in respect of Part V of the DDA,
which is expressly excluded under subsection (5) above.
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Subsection (9) provides that the powers in subsections (7) and (8) may be exercised
either in general terms, or in relation to particular types of proceedings or particular
circumstances.

Subsection (11) disapplies any requirement in legislation for the CEHR, in providing
legal assistance under this section to have in place a contract of insurance or indemnity
in order for it to advise on compromise agreements.

Subsection (12) provides that the CEHR may support legal proceedings brought under
domestic legidlation (outside the equality enactments) that is either incompatible with
or has failed to give effect to Community law on discrimination on the grounds listed
(sex, (including reassignment of gender) racial origin, ethnic origin, religion, belief,
disability, age or sexual orientation).

Section 29: Legal assistance: costs

116.

117.

When a person who has been assisted by the CEHR becomes entitled to have his costs/
expenses repaid to him by another party, this section entitles the CEHR to recover its
expenses (the amount of which may be determined by regulations made by the Secretary
of State) out of costs awarded or paid by agreement.

Under subsections (2) and (3) the CEHR is able to enforce the reimbursement as a
debt, although the debt ranks after any obligation on the person to pay money to the
Legal Services Commission in England or Wales and to the Scottish Legal Aid Board
in Scotland.

Section 30: Judicial review and other legal proceedings

118.

119.

120.

121.

Section 30 confirms that the CEHR has capacity to institute or intervene in legal
proceedings where the proceedings are relevant to any of the CEHR’ sfunctions, subject
to any limitations imposed under legislation or by rules of court, except that it makes
provision to override the “victim test” in section 7 of the Human Rights Act.

Subsection (2) deems the CEHR to have the necessary title and interest in relation to
any such legal proceedingsin Scotland.

Subsection (3) enables the CEHR to rely on a breach of the Convention rights in any
legal proceedings which it has ingtituted (or in which it has intervened) even if it is
not itself a victim of the breach. However it may only do so if there are one or more
persons who are (or, for a potential future breach, would be) victims. Were it not for
thisprovision, the“victim” test in section 7 of the Human Rights Act would prevent the
CEHR from relying on the Convention rights. No award of damages may be madeto the
CEHR inrelation to a breach of the Convention rights. The terms “legal proceedings’,
“unlawful act” and “victim” used in this subsection are defined in section 7 of the HRA.

Subsection (4) ensures that, apart from subsection (3), this section does not create
any cause of action or override any other limitation or restriction on who may bring
proceedings.

Section 31: Public sector duties: assessment

122.

123.

Section 31 enables the CEHR to assess a public authority’ s compliance with the public
sector duties for gender, race and disability.

Schedule 2 sets out the provisions relating to terms of reference, representations,
evidence, reports and recommendations and effects of recommendations. Commentary
on Schedule 2 can be found below.
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Section 32: Public sector duties: compliance notice

124.

125.

126.

127.

128.
129.

130.

131

Section 32 enables the CEHR to require a public authority to comply with its public
sector duties for gender, race and disability.

Subsection (2) enablesthe CEHR to issue anoticerequiring apublic authority to comply
and to provide within 28 days written information of steps taken or proposed to comply
with the duty.

Subsection (3) provides that a notice issued under this section requiring information
relevant to the CEHR for ng compliance shall specify when and the manner and
form in which the information is to be provided.

Subsection (4) requires the CEHR to have conducted an assessment provided for under
section 31 before it can issue a compliance notice in respect of a breach of a public
sector general duty.

Subsection (5) obliges the recipient of a compliance notice to comply withiit.

Subsection (8) enables the CEHR to apply to a court for an order requiring the public
authority to comply with the notice. Subsection (9) provides that the court referred to
in subsection (8) is the High Court or Court of Session in respect of ageneral duty and
acounty or Sheriff’s court in respect of specific duties.

Subsection (10) requires a compliance notice to specify atime limit before which the
CEHR will not apply to a court for enforcement of a compliance notice.

Subsection (11) provides that enforcement of a breach of a public sector specific duty
shall be by no other party than the CEHR and solely by means of a compliance notice.

Section 33: Equality and human rights enactments

132.

133.

Subsection (1) defines “the equality enactments’ which are referred to in sections
8(1)(d) and (e), 21(2), 28 and 34 as the existing pieces of legidation dealing with
promoting equality and combating discrimination on the grounds of sex (including,
in the field of employment, married status and gender reassignment), race, disability,
sexual orientation and religion or belief, together with Part 2 of this Act and the
regulations to be made under Part 3. The Secretary of State may add to, remove from
or vary the list of equality enactments by using the power contained in subsection (3)
— which, in accordance with section 39(4), is subject to the affirmative resolution
procedure.

Subsection (2) defines the “equality and human rights enactments” which are referred
to in sections 11(1) and 11(2)(a) and (b). The enactments falling within this definition
are the equality enactments defined in subsection (1) and the HRA.

Section 34: Unlawful

134.

135.

Section 34 defines “unlawful” as used in sections 8, 16, 20, 21, 23 and 24, as contrary
to provisions of the equality enactments listed in section 33.

Subsection (2) excludes certain activities which would otherwise meet the definition
of unlawful in subsection (1). This includes breach of the public sector duties under
the SDA, RRA and the DDA and breach of the public transport provisions in Part V
of the DDA.

Section 35: General

136.

Section 35 sets out various definitions of terms used in Part 1 of the Act. The section
provides that “act” includes deliberate omission. This is the definition used in the
existing equality enactments.
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“Race” includes colour, nationality, ethnic origin and national origin. This follows the
definition of racial grounds, racial group etc in section 3(1) of the RRA.

Section 36: Dissolution

138.

139.

Section 36 provides for the Secretary of State, by order, to dissolve the EOC, CRE
and DRC (collectively referred to in relevant subsequent sections as “the former
Commissions’) or to remove specified functions from them.

Subsection (3) requiresthe Secretary of State to have exercised the order-making power
in subsection (1) to ensurethat all the former Commissions ceaseto exist by 31st March
2009.

Section 37: Transfer of property, &c.

140.

141.

142.

143.

Subsection (1) enablesthe Secretary of State, by an order under section 36(1), to provide
for thetransfer of specified property, rightsand liabilitiesfrom theformer Commissions
to the CEHR.

Subsection (2) empowersthe Secretary of Stateto direct any of theformer Commissions
to provideinformation in respect of property, rights and liabilitiesand in relation to the
exercise of any of their functions. It also provides for the Secretary of State to direct
that a former Commission should transfer specified property, rights and liabilities to a
specified person. The former Commissions can aso be directed to make staff, property
or facilities available to the CEHR. The Secretary of State can also direct the former
Commissions to stop taking certain specified action.

Under subsection (3) the Secretary of State may direct aformer Commission to prepare
ascheme for the transfer of specified property, rights and liabilities to the CEHR or to
any other person.

In preparing aschemeto transfer property, rightsand liabilities, subsection (4) provides
that the former Commissions must consult with either the CEHR or the person to whom
the transfer is to be made. The transfer will come into effect once approved by the
Secretary of State, subject to any modifications made.

Section 38: Transfer of property: supplemental

144,

145.

146.

147.

148.

149.

Section 38 is linked to the direction-making power in section 37. It stipulates that any
direction by the Secretary of State under section 37 must be made in writing, and only
following consultation with the relevant former Commission and, if appropriate, the
CEHR.

The direction can only be varied or revoked by afurther direction.

Subsection (2) ensures that any action taken or in the process of being taken by a
former Commission immediately prior to the transfer shall have the same effect after
the transfer asif done by the CEHR (including any legal action).

Any references to the former Commissions in agreements or other documents shall be
taken as areference to the CEHR after transfer.

Subsection (4) alowsfor property, rights and liabilities to be automatically transferred
irrespective of any requirement for consent or agreement that would ordinarily apply.

Subsection (5) provides for the Transfer of Undertakings (Protection of Employment)
Regulations 1981 (TUPE) to apply to thetransfer of staff from the former Commissions
tothe CEHR. Theregulations safeguard thetermsand conditions of staff. Subsection (5)
provides that any scheme or order made under section 37 must provide that continuity
of employment is preserved for any purpose relating to an employee of a former
Commission. Thiswill protect existing pension arrangements.
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Section 39: Orders and regulations

150.

151

152.

153.

Section 39 sets conditions under which a Minister of the Crown may make secondary
legislation under Part 1 of the Act. Subsection (1) requires all orders and regulations
to be made by statutory instrument, and subsection (2) provides that any order
or regulations may make provision generally or for specified purposes, may make
different provision for different purposes, and may include transitional, incidental or
consequential provisions.

Subsection (3) provides that certain orders and regulations are subject to the negative
resolution procedure, namely:

e any order revoking a code of practice issued by the CEHR (under section 15(3));

» any order extending the range of proceedings in which the CEHR may provide
assistance (under section 28);

» regulationsconcerning the calcul ation of the CEHR’ sexpensesin legal proceedings
(under section 29(5));

e any order dissolving an existing Commission (under section 36(1));
» an order dissolving the Disability Committee (under Part 5 of Schedule 1).

Subsection (4) lists the order-making powers which are to be subject to the affirmative
resol ution procedure, namely those which

e add or vary any entry in the list defining groups for the purposes of section 10
(under section 10(6));

* add, remove or vary any entry in the list of enactments in connection with which
the CEHR can issue a code of practice (under section 15(6));

e add, remove or vary any entry in the list of enactments in relation to which the
CEHR can provide conciliation services (under section 27(10));

e add, remove or vary any entry in the list of equality enactments (under
section 33(3)).

These orders may make consequential amendments to any enactment, including an
enactment in or under an Act of the Scottish Parliament.

Section 40: Consequential amendments

154.

Section 40 gives effect to the consequential amendments set out in Schedule 3.

Section 41: Transitional: the Commission

155.

156.

157.

Section 41 creates a transitional period during which time only selected provisions
dealing with the formation of the CEHR will take effect. The transitional period starts
from the commencement of any of the establishment sections (sections 1 to 3) and
Schedule 1. The transitional period ends when any of the CEHR'’s duties and powers
in sections 8 to 32 comes into effect.

During the transitional period, the minimum number of Commissioners will be five,
instead of ten as stated in paragraph 1 of Schedule 1. Thiswill allow the CEHR to begin
making decisions, at an early stage, in respect of establishing the CEHR.

As soon as possible after the first appointments to the CEHR Board, the Secretary
of State is required to appoint the three transitional Commissioners, as nominated by
each chair of the former Commissions. The conditions of appointment of the three
transitional Commissioners will mirror other Commissioners, although their positions
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will cease to exist not more than two years after the relevant former Commission loses
its principal functions or ceasesto exist.

The purpose of these transition appointments is to provide a link between the former
Commissions and the nascent CEHR to ensure the smooth transition of functions, duties
and staff from the former Commissions to the CEHR.

Section 42: Transitional: functions of the dissolved Commissions

159.

160.

161.

162.

Under section 42, the order making power in section 36(1) can also provide for aformer
Commission to continue an action (referred to as a ‘transitional case’) it has started
(for example, aconsultation exercise, code of practice, guidance etc) when the relevant
related function transfers to the CEHR, or for the CEHR to exercise a function of a
former Commission in relation to the transitional case, as specified in the order.

Subsection (2) ensuresthat acommencement order made to bring into force aprovision
of Schedule 3 or 4 may include any provision applying, disapplying or modifying
a provision in this Act or any another enactment to ensure that a provision in
subsection (1) relating to an order made under section 36(1) is able to take effect.

Subsection (3) ensures that codes of practice issued by a Commission that ceases to
exist under section 36(1) or where the function that relates to a specific code has been
removed shall continue to have effect until the codeis revoked, by order, subject to the
negative resolution procedure, by the Secretary of State, at the request of the CEHR.

Any codes prepared by the former commissions can be revised by the CEHR asif they
had been issued by the CEHR under section 14.

Any consultation exercises aready undertaken by a former Commission in respect of
revising or issuing a code of practice will still apply as if undertaken by the CEHR
under section 14.

Section 43: Transitional: rented housing in Scotland

163.

164.

165.

166.

167.

168.

Section 43 enables the DRC to provide conciliation services and legal assistance and to
issue codes of practicein relation to the making of disability related worksin Scotland.
Thiswill ensure that the DRC can exercise these powers pending the establishment of
the CEHR.

Subsection (1) inserts a new section 491 in the DDA, which gives the DRC powers to
make provision for conciliation services to be provided in respect of disputes about the
making of disability related worksin Scotland.

Subsection (2)(a) insertsanew section 53A(1F) inthe DDA. Thisgivesthe DRC powers
to issue a code of practice giving practical guidance about the making of disability
related works in Scotland.

Subsection (2)(b) insertsanew section 53A(4B) inthe DDA. Thisrequiresthe Secretary
of State to consult the Scottish Ministers before deciding whether to approve a DRC
code prepared under new section 53A(1F).

Subsection (2)(c) insertsanew section 53A(6B) inthe DDA. Thisrequiresthe Secretary
of State to consult the Scottish Ministers before appointing a day for the coming into
effect of a DRC code prepared under new section 53A(1F).

Subsection (2)(d) inserts a new section 53A(8B) in the DDA. In the case of a code
issued under new section 53A(1F), this amendment disapplies the requirement in
section 53A(8A) for a court, tribunal or other body to take account of a DRC code
where it considers it relevant in certain proceedings, including those concerning
improvements. However, the Housing (Scotland) Act 2006 provides for the Scottish
courts and tribunals to take account of DRC codes on the making of disability related
works.
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169.  Subsection (3) inserts anew section 7(1)(ab) in the DRCA. This givesthe DRC powers
to provide legal assistance in respect of proceedings in Scotland about the making of
disability related works.
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