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APPRENTICESHIPS, SKILLS, CHILDREN AND
LEARNING ACT 2009

EXPLANATORY NOTES

INTRODUCTION

1. These Explanatory Notes relate to the Apprenticeships, Skills, Children and Learning
Act 2009 which received Royal Assent on 12 November 2009. They have been prepared by
the Department for Children, Schools and Families (DCSF) and the Department for Business,
Innovation, and Skills (BIS) in order to assist the reader of the Bill and to help inform debate
on it. They do not form part of the Act and have not been endorsed by Parliament.

2. The Notes need to be read in conjunction with the Act. They are not, and are not
meant to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, none is given.

BACKGROUND AND SUMMARY

3. The Act contains provisions on a range of policies which span the responsibilities of
both DCSF and BIS.

4. The Act incorporates proposals previously published in July 2008 as the Draft
Apprenticeships Bill. The Draft Apprenticeships Bill was the subject of pre-legislative
scrutiny by the Innovation, Universities, Science and Skills Select Committee and the
Children, Schools and Families Select Committee as it was then called, whose reports are
available on the Parliament website (www.parliament.uk).

5. A key element of the Act is the continued reform of 14 to 19 education and training.
This builds on the Education and Skills Act 2008, which raised the age of participation in
education or training to 18 for all young people from 2015. In line with proposals originally
included in the March 2008 White Paper Raising Expectations: Enabling the system to
deliver, the Act puts in place the underpinning legislation required to deliver this policy.

6. The Act transfers responsibility for funding education and training for young people
over compulsory school age but under 19 from the Learning and Skills Council to local
education authorities. Local education authorities will also take on responsibility for the
education of young people in custodial establishments, and for the education and training of
certain learners with learning difficulties or disabilities up to the age of 25.
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7. The Act creates the Young People’s Learning Agency for England (the YPLA), which
will support local education authorities in their new role. It also creates the office of Chief
Executive of Skills Funding. The holder of this office will head the Skills Funding Agency
(the SFA), which will be established by administrative means. The Chief Executive of Skills
Funding will be responsible for establishing and leading a new, demand-led system of skills
provision for adults.

8. The Act also establishes the Office of Qualifications and Examinations Regulation
(Ofqual) as a new independent regulator of qualifications and assessments, while the
Qualifications and Curriculum Authority (the QCA) will continue to exercise its non-
regulatory role under the new name of the Qualifications and Curriculum Development
Agency (the QCDA).

9. Further background is included on these and the other elements of the Act in the
“Overview of the Structure” section.

10. A glossary of terms and abbreviations used in these Explanatory Notes is provided at
the end of these Notes.

Local education authority

11.  Throughout the Notes the term “local education authority” is used to refer to those
local authorities with education functions identified in section 12 of the Education Act 1996.
The term “local education authority” has been in use since 1944 to identify those authorities
but it has given rise to some perceptions that a local education authority has an identity of its
own separate from the local authority.

12.  In line with government policy to improve outcomes for children by promoting
greater cooperation between agencies delivering children’s services, and the introduction of
the post of director of children's services and lead member for children's services in the
Children Act 2004, local authority children's services (mainly education and children's social
services) are being integrated. To reflect this it is now government policy that the terms
“local education authority” and “children’s services authority” should no longer be used. To
make this fully effective requires an equivalent change in the terminology used in legislation.

13. Education legislation, however, uses the term “local education authority” and, as the
Act both amends and builds on a number of Education Acts, it has been necessary to continue
to use the term local education authority in the Act. It is therefore used throughout these
Notes (and, where appropriate, is abbreviated to LEA). But in due course an order made
under section 162 of the Education and Inspections Act 2006 will convert references in
legislation to “local education authority” (and references in legislation to “children’s services
authority”) to references to “local authority”.
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OVERVIEW OF THE STRUCTURE

Part 1: Apprenticeships, Study and Training

14.  This Part makes provision about apprenticeships, including provision about the issue
of apprenticeship certificates, and for the issue of apprenticeship frameworks.

Part 2: Local Education Authority (LEA) Functions

15. This Part sets out the new duties LEAs will have to provide education and training for
those who are over compulsory school age but under 19 and for those aged 19 or over but
under 25 who have had a learning difficulty assessment. It also places obligations on LEAs in
respect of the transport to be provided to those groups.

16.  Inrespect ofindividuals in relevant youth accommodation (juvenile custody),
it places an obligation on the LEA in whose area an individual normally lives to promote the
individual's education, and an obligation on the LEA in whose area the individual is in
custody to provide suitable education.

Part 3: The Young People’s Learning Agency for England

17.  Part 3 establishes the Young People’s Learning Agency for England (the YPLA) and
sets out its core functions. The YPLA will support and enable local education authorities to
carry out their new duties.

Part 4: The Chief Executive of Skills Funding

18. This Part creates the office of Chief Executive of Skills Funding. The Chief
Executive, with his or her staff, will constitute the Skills Funding Agency and will take on
responsibility for funding post-19 education and training. The Chief Executive will also have
responsibilities relating to the provision of apprenticeship training and the availability of
apprenticeship places.

Part 5: Parts 2 to 4 Supplementary

19.  Part 5 puts in place arrangements to ensure that the various bodies involved in
providing education and training for those aged 16 and above may appropriately share
information that is needed to carry out their functions. It also abolishes the Learning and

Skills Council and makes consequential provision.

Part 6: The sixth form college sector

20.  Part 6 gives sixth form colleges a distinct legal identity within the further education
sector.
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Part 7: Office of Qualifications and Examinations Regulation

21.  Part 7 establishes Ofqual, which has existed in interim form as a committee of the
QCA since April 2008, and sets out its functions. Specifically it sets out the mechanics for
how Ofqual will regulate awarding bodies and the qualifications they award or authenticate,
and the regulation of assessment arrangements for the National Curriculum (NC) and those
for the Early Years Foundation Stage (EYFS).

Part 8: Qualifications and Curriculum Development Agency

22.  The Act repeals the existing legislation which established and conferred functions on
the QCA. The body will continue in existence under Part 8 of the Act under the new name of
the Qualifications and Curriculum Development Agency. The principal difference will be that
it will no longer exercise any regulatory functions (responsibility for these will in future lie
with Ofqual).

Part 9: Children’s Services

23.  This Part adds to the list of persons and bodies who are to be party to arrangements
made by a children’s services authority under section 10 of the Children Act 2004 (a
“children’s trust”). It provides for the establishment of Children’s Trust Boards and provides
for them to take over from children’s services authorities responsibility for preparing a
Children and Young People's Plan.

24. This Part also makes provision for the Secretary of State to set statutory targets for
children’s services authorities in England for safeguarding and promoting the welfare of
children; for a new requirement that there be two representatives of the local community on
each Local Safeguarding Children Board in England; and for a new duty for each Local
Safeguarding Children Board to produce and publish an annual report on safeguarding and
promoting the welfare of children in its area.

25.  This Part also makes provision about children’s centres: in particular, defining the
meaning of “children’s centre”, requiring children’s services authorities to arrange for
sufficient numbers of children’s centres in their area to meet local need, and making
provision for the inspection of children's centres.

Part 10: Schools

26.  Chapter 1 amends the current intervention powers which local education authorities
and the Secretary of State have in respect of schools which are causing concern. It also gives
local education authorities and the Secretary of State specific powers to intervene to ensure
schools comply with the School Teachers’ Pay and Conditions Document.

27. Chapter 2 streamlines the process by which parents can make complaints about
schools, transferring responsibility to hear complaints from the Secretary of State to the Local
Government Ombudsman.
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28. Chapter 3 enables the Chief Inspector of Education and Children’s Services (Ofsted)
to publish an interim statement on schools between inspections.

29. Chapter 4 establishes the School Support Staff Negotiating Body as a statutory body
and gives the Secretary of State powers to ratify agreements reached by it on school support
staff pay and conditions. This Chapter also makes provision about the effect of ratifying an
agreement.

Part 11: Learners

30.  This Part extends the power that teachers and staff in schools and further education
(FE) institutions currently have to search pupils (or students in the case of FE institutions)
without consent for weapons, so that it also covers controlled drugs, alcohol, stolen items and
other articles specified in regulations.

31. It also requires schools and FE institutions to have a procedure for the recording and
reporting to parents of significant incidents where force is used on pupils and students aged
19 or under. The procedure must provide that, where reporting to parents would be likely to
result in significant harm to the learner, significant incidents must be reported to the local
authority.

32. It will also require schools to enter into partnerships with each other for the purpose
of improving behaviour and attendance, and to produce annual reports about arrangements
made for this purpose.

Part 12: Miscellaneous

33.  This Part obliges schools in England, when providing pupils with a programme of
careers education, to provide information on 16-18 education or training options and,
specifically, information on apprenticeships. It also makes amendments to change the way in
which local education authorities provide information about expenditure on schools, allows
for data necessary to support the “Raising the Participation Age” policy to flow to LEAs and
makes changes which would mean that recipients of student loans would not reduce their
liability to repay these if they entered into Individual Voluntary Arrangements. It also allows
FE institutions in Wales to be authorised to award foundation degrees.

TERRITORIAL EXTENT AND APPLICATION

34.  Most of the provisions contained in the Act extend to England and Wales only, with a
small number of provisions extending more widely. These are shown in the table at Annex A.
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Territorial application: Scotland

35.  The Scottish Parliament's consent has been obtained for the provisions in the Act that
trigger the Sewel Convention. The provisions are those re-stating powers conferred by
sections 11 and 12 of the Further Education and Training Act 2007. Those sections currently
enable the Learning and Skills Council to make arrangements to provide services to the
Scottish Executive. These powers will be replicated for both the Chief Executive of Skills
Funding and the Young People’s Learning Agency for England, in sections 68, 69, 107 and
108. The Sewel Convention provides that the UK Parliament will not normally legislate with
regard to devolved matters in Scotland without the consent of the Scottish Parliament.

36.  In addition, section 40 — which covers the right to request time to train — will apply in
Scotland. As this section amends legislation which relates to the reserved matter of
employment rights and duties, it does not trigger the Sewel Convention.

Territorial application: Wales

37.  The Act confers a number of new or expanded powers on the Welsh Ministers, in line
with changes being made to certain powers of the Secretary of State in relation to England. In
addition, the Act makes two changes which are specific to Wales:

e a measure to enable institutions within the further education sector in Wales to apply
to the Privy Council for the power to grant foundation degrees (section 259);

e an amendment to section 29 of the Education Act 2002 to require all schools in Wales
to adopt a complaints procedure established by regulations made by Welsh Ministers
(section 260).

Territorial application: Northern Ireland

38.  The Northern Ireland Assembly’s consent has been sought for the provisions in the
Act that trigger the Sewel Convention. The effect of sections 130 and 132 is to give Ofqual a
role in regulating certain vocational qualifications in Northern Ireland. By convention,
Westminster will not normally legislate with regard to devolved matters in Northern Ireland
without the consent of the Northern Ireland Assembly.

39.  In addition, the Act re-states powers conferred by section 13 of the Further Education
and Training Act 2007, which currently enables the Learning and Skills Council to make
arrangements to provide services to the Northern Irish Executive. These powers will be
replicated for both the Chief Executive of Skills Funding and the Young People’s Learning
Agency for England, in sections 68, 70, 107 and 109. A legislative consent motion is not,
however, required for this matter.
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COMMENTARY ON SECTIONS

PART 1: APPRENTICESHIPS, STUDY AND TRAINING
Chapter 1: Apprenticeships
Completing an apprenticeship

Section 1: Meaning of “completing an English apprenticeship”

40. Section 1 sets out the circumstances in which a person completes an English
apprenticeship in relation to an apprenticeship framework (defined in section 12). The
requirement is that the person meets the standard English completion conditions or the
alternative English completion conditions. The standard completion conditions are set out in
subsection (3). They require the person concerned to have entered into an apprenticeship
agreement (see sections 32 to 36) which, at the date on which it was entered into, related to a
recognised English apprenticeship framework. The conditions also require the person, while
working under the agreement, to have completed a course of training for the qualification
identified by the framework in question as the “competencies qualification”, and to have met
all the other requirements specified in the apprenticeship framework for the award of a
certificate.

41. Subsection (4) modifies the effect of subsection (3) where a person has been party to a
succession of apprenticeship agreements relating to the same framework while working
towards the competencies qualification specified, or has taken two or more courses of
training leading to the competencies qualification. The person can still be entitled to an
apprenticeship certificate in these circumstances.

42. Subsections (5) and (6) enable regulations to be made which cater for circumstances
where a person has not entered into an apprenticeship agreement but is working under
alternative working arrangements. The power to make regulations might be exercised, for
instance, give a self-employed person or someone working as an unwaged volunteer an
entitlement to an apprenticeship certificate, provided they had met all the other requirements
specified for the award of a certificate.

Section 2: Meaning of “completing a Welsh apprenticeship”

43. Section 2 sets out the circumstances in which a person completes a Welsh
apprenticeship in relation to an apprenticeship framework (defined in section 12). The
requirement is that the person meets the standard Welsh completion conditions or the
alternative Welsh completion conditions. The standard completion conditions are set out in
subsection (3). They require the person concerned to have entered into an apprenticeship
agreement (see sections 32 to 36) which, at the date on which it was entered into, related to a
recognised Welsh apprenticeship framework. The conditions also require the person, while
working under the agreement, to have completed a course of training for the qualification
identified by the framework in question as the “competencies qualification”, and to have met
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all the other requirements specified in the apprenticeship framework for the award of a
certificate.

44.  The effect of subsection (4) is as described in paragraph 41.

45. Subsections (5) and (6) enable the Welsh Ministers to make regulations to provide for
circumstances where a person has not entered into an apprenticeship agreement but is
working under alternative working arrangements. This power might be exercised also in the
instances described in paragraph 42.

Apprenticeship certificates: England

46. Sections 3 to 6 make provision about apprenticeship certificates, and specify when an
apprenticeship certificate must, or may, be issued to a person.

Section 3: Duty to issue: England

47.  Subsection (1) places a duty on the “English certifying authority” to issue an
apprenticeship certificate to a person who appears to the certifying authority to have
completed an English apprenticeship in relation to the apprenticeship framework and meets
the other requirements within the section. (The “English certifying authority” is defined in
section 6 as being the Chief Executive of Skills Funding.)

Section 4: Power to issue: England

48.  This section gives discretion to the English certifying authority to issue an
apprenticeship certificate to a person who applies to it who is not within section 1. This may
apply to a person who is not within section 1 but who has successfully completed all the
requirements of an apprenticeship framework for England.

Section 5: Issue by the English certifying authority: supplementary

49.  Subsection (1) makes provision for English certifying authority to charge a fee for
issuing an apprenticeship certificate where authorised to do so by the Secretary of State in
accordance with the regulations. Subsection (2) allows the Secretary of State to make
regulations to enable the English certifying authority to supply duplicate certificates, and
subsection (3) specifies that these regulations may also include provision for the English
certifying authority to charge a fee for that service.

Section 6: The English certifying authority

50.  This section provides that the “English certifying authority” is the Chief Executive of
Skills Funding. The Government’s intention is that the Chief Executive of Skills Funding will
delegate this responsibility to the Chief Executive of the National Apprenticeship Service
(see Notes to section 82), who may sub-delegate it to sub-contractors
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Section 7: Duty to issue: Wales, Section 8: Power to issue: Wales, Section 9: Issue by the
Welsh certifying authority: supplementary, Section 10: The Welsh certifying authority

51. Sections 7 to 10 make provision about the issue of apprenticeship certificates in
Wales. In particular, Section 10 provides that the certifying authority for apprenticeships in
Wales will be persons designated for that purpose by the Welsh Ministers or the Welsh
Ministers themselves.

Section 11: Contents of apprenticeship certificate
52.  This section applies to England and Wales. It sets out the required contents of an
apprenticeship certificate whether issued under sections 3, 4, 7 or 8.

Apprenticeship frameworks: England and Wales

53. Sections 12 to 22 relate to apprenticeship frameworks. An apprenticeship framework
is a high level curriculum for an apprenticeship in a specified career. The frameworks
typically include an integrated programme which contains a competence element; a
knowledge element; transferable or key skills; and employment rights and responsibilities.
The frameworks require a person to obtain a qualification such as an NVQ at level 2, 3 or 4 in
a particular subject to meet the competence and knowledge elements, as well as key skills in
literacy and numeracy. These sections set out the procedures for the issue of apprenticeship
frameworks, as developed by employers, Standard Setting Bodies and Sector Skills Councils
according to the specification of apprenticeship standards in England and Wales. The
separate provision for a specification of apprenticeship standards for England in sections 23-
27 and for Wales in sections 28-31 enables variations between the specification of
apprenticeship standards for England and the specification of apprenticeship standards for
Wales and the related recognised frameworks.

Apprenticeship Frameworks: England

Section 13: English issuing authority

54. This section enables the Secretary of State to designate a person to issue recognised
English apprenticeship frameworks relating to a particular sector. However, this would still
allow Sector Skills Councils and other sector bodies to issue frameworks over more than one
sector. A person designated under this section is referred to as “the English issuing
authority”. Subsection (2) provides that there is to be only one person authorised to issue
frameworks for a particular apprenticeship sector. The Government’s intention is that, in
England, frameworks will be issued by Sector Skills Councils working in partnership with
Standard Setting Bodies. Subsection (3) requires a person authorised to issue apprenticeship
frameworks to comply with directions and guidance given by the Secretary of State in
carrying out this function.
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Section 14: Issue: England

55. This section allows the English issuing authority to issue apprenticeship frameworks
only if the authority is satisfied that the framework meets the requirements of the
specification of apprenticeship standards for England. Recognised English frameworks will
remain current until withdrawn. Subsection (2) allows a recognised English framework to be
withdrawn at any time by the English issuing authority or, if the issuing authority has ceased
to exist, by the Secretary of State.

Section 15: Recognised English frameworks: notification and publication

56. This section requires the English issuing authority to publish recognised English
frameworks which it issues and to notify the Chief Executive of Skills Funding of the issue of
a framework and send him a copy of the framework. Subsection (3) requires a person
withdrawing a framework to publish notice of this and to advise the Chief Executive of Skills
Funding of the withdrawal. Subsection (4) permits the English certifying authority to publish
a recognised English framework or a notice of withdrawal however it chooses; but the effect
of section 13(3) is that in doing so the English certifying authority would still be required to
have regard to guidance from the Secretary of State.

Section 16: Submission of draft framework for issue: England

57.  This section sets out the procedure when individuals and organisations submit a draft
apprenticeship framework to the English issuing authority, and request that it be published as
a framework. If the authority decides not to issue the framework in the form of a draft, it must
give the individual or organisation who has submitted the draft reasons for its decision. The
authority can require the individual or organisation to provide information which it needs to
assess the framework against the specification of apprenticeship standards for England. In
practice, this section will be relevant when learning providers and employers submit new
draft apprenticeship frameworks, for occupations or sectors which do not have a framework
in place.

Section 17: Transitional provision: England

58.  This section enables the Secretary of State to make an order providing that a
framework already existing as at the date when section 14 comes into force is to be treated as
if it were a framework issued under section 14 (a “deemed framework™). This would enable a
person to enter into an apprenticeship agreement relating to a framework of this type. The
effect of subsection (4), though, is that an order under this section will not be able to permit a
person to enter into a first apprenticeship agreement, in relation to an order of this type, after
the date specified in that subsection, which is no later than the day after the day that is the
school leaving date for 2013. This will provide a reasonable period for deemed frameworks
to continue while arrangements are made to issue new frameworks under the specification of
apprenticeship standards for England. If new frameworks are issued before that date that
would replace deemed frameworks, the Government intends to withdraw the deemed
framework. Subsection (3) sets out provision which an order under this section must include.

10
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Apprenticeship frameworks: Wales

Section 18: Welsh issuing authority, Section 19: Issue: Wales, Section 20: Recognised
Welsh frameworks: notification and publication, Section 21: Submission of draft
apprenticeship framework for issue: Wales, Section 22: Transitional provision: Wales

59. These sections relate to apprenticeship frameworks in Wales. In particular, section 18
provides Welsh Ministers with the power to designate a person to issue apprenticeship
frameworks in Wales, relating to a particular sector. The sections also make provision about
the publication of apprenticeship frameworks in Wales. Broadly speaking, these provisions
mirror those made by sections 13 to 17 in relation to England.

Specification of apprenticeship standards: England

60. Sections 23 to 27 make provision about the preparation, modification and contents of
the specification of apprenticeship standards for England. Apprenticeship frameworks must
conform to the requirements of the specification of apprenticeship standards for England if
they are to be issued by the English issuing authority as “recognised English frameworks”.
The specification could contain, for example, requirements as to competence and knowledge
based elements, transferable skills such as key skills in literacy and numeracy or functional
skills in English and Maths, employment rights and responsibilities and clear progression
routes. It must require each recognised English framework to identify a qualification that is
the “competencies qualification” for the purposes of the framework.

Section 23: Duty to prepare and submit draft specification: England

61.  This section empowers the Secretary of State to direct the Chief Executive of Skills
Funding to produce a draft specification of apprenticeship standards for England and to
consult on the draft with those designated under section 13; with representatives of
employers, FE institutions and training providers; with other persons specified in regulations;
and with other persons the Chief Executive of Skills Funding thinks appropriate.

Section 24: Order bringing specification into effect

62.  This section empowers the Secretary of State to give effect by order, which is subject
to the negative resolution procedure, to the specification of apprenticeship standards for
England, provided the contents comply with section 27. Subsection (3) requires that there
may be only one specification of apprenticeship standards for England at any time.

Section 25: Modification: England

63.  This section allows the Secretary of State to direct the Chief Executive of Skills
Funding to modify the specification of apprenticeship standards for England provided the
contents of the specification, as modified still complies with section 27.

Section 26: Replacement or modification: recognised English frameworks

64. If a new specification of apprenticeship standards for England is given effect to under
section 24, or if an existing specification is modified under section 25, frameworks that have
already been issued under section 14 may not comply with the requirements of the new or
modified specification. Subsection (1) provides that a recognised English framework that fails
to comply with a new or modified specification will not automatically cease to be recognised.

11
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But subsection (2) provides that an order under section 24, which would be subject to the
negative resolution procedure, may provide for such a framework to cease to have effect as a
recognised English framework.

Section 27: Contents of specification of apprenticeship standards for England

65. This section sets out what must be included in the specification of apprenticeship
standards for England. Subsection (1) provides that the specification must specify
requirements in relation to the content of recognised English frameworks at level 2 (known as
Apprenticeships); and level 3 (known as Advanced Apprenticeships); and that it may specify
requirements in relation to the content of recognised English frameworks at other levels. For
instance, the specification might make provision about the content of recognised English
frameworks for level 4 apprenticeships (known as Higher Apprenticeships). The effect of
subsection (2) is that the specification must require English frameworks to specify
requirements for the issue of apprenticeship certificates, including that a certificate may be
issued only if the person has received both on-the-job and off-the-job training; that the
qualification or qualifications taken together demonstrate the relevant occupational
competencies and relevant technical knowledge; and levels of attainment required for the
award of a certificate. It must also require each framework to identify the competencies
qualification in respect of that framework.

Specification of apprenticeship standards: Wales

Section 28: Specification of apprenticeship standards for Wales, Section 29: Modification:
Wales, Section 30: Replacement or modification: recognised Welsh frameworks, Section
31: Contents of specification of apprenticeship standards for Wales

66.  These sections make provision in respect of the specification of apprenticeships
standards for Wales, and are similar to sections 23 — 27 for England. The Welsh Ministers are
given the power to prepare and consult on a draft specification of apprenticeship standards for
Wales.

Apprenticeship agreements: England and Wales

Section 32: Meaning of “apprenticeship agreement”

67.  This section applies to both England and Wales. The apprenticeship agreement will be
a contract entered into between the employer and the apprentice. The Government expects
that it should set out both the on-the-job training and the learning away from the workstation
that will be delivered; make clear what job role an apprentice will be qualified to hold upon
completion; and stipulate the supervision that an apprentice will receive throughout the
period of the apprenticeship.

68.  Subsection (2) sets out the conditions which must be satisfied by an apprenticeship
agreement. The agreement must be in a form to be prescribed by the Secretary of State.
Subsection (3) gives the Secretary of State the power to specify provisions which must and
must not be included in an apprenticeship agreement. Subsection (4) enables an apprentice to
enter into successive apprenticeship agreements relating to the same framework, even where
that framework has ceased to be a recognised English or Welsh framework.

12
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Section 33: Ineffective provisions

69.  This section provides that if terms are included in an apprenticeship agreement which
conflict with provisions that the Secretary of State has required to be included in the
agreement, those terms have no effect.

Section 34: Variation

70. A variation to an agreement might be such that the agreement ceases to be an
apprenticeship agreement. Section 34 provides that a variation of this type will not have
effect unless, before it is made, the employer gives the apprentice written notice that it will
have this effect.

Section 35: Status

71. This section provides that an apprenticeship agreement is not to be treated, for
common law or statutory purposes, as being a contract of apprenticeship (as recognised at
common law) but is instead to be treated as being a contract of service.

Section 36: Crown servants and Parliamentary staff

72.  This section makes particular provision for Crown servants, members of the armed
forces and Parliamentary staff. Subsection (5) empowers the Secretary of State to modify the
application of the Act, or of provisions amended or inserted by the Act, in relation to Crown
servants, members of the armed forces, and Parliamentary staff. This power is needed to
make the Act work properly in relation to these classes of person, given their particular
circumstances: for instance the fact that they may not have contracts of employment.

Section 37: Duty to participate in education or training: apprenticeship agreements.

73. This section amends section 2 of the Education and Skills Act 2008. The effect is that
a person may satisfy the participation duty imposed by section 2 (duty to participate in
education or training) by participating in training in accordance with an apprenticeship
agreement.

General

Section 38: Apprenticeship sectors

74. This section requires the Secretary of State to specify apprenticeship sectors. The
Government intends that these will be based upon the current sectoral coverage of Sector
Skills Councils which are employer-led, independent organisations whose goals are to reduce
skills gaps and shortages, improve productivity and increase opportunities to boost the skills
and productivity of everyone in the sector’s workforce.

13
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Chapter 2: Study and Training

Section 40: Employer support for employee study and training
75. This section inserts a new Part 6A (sections 63D to 63K) and two new sections (47F
and 104E) into the Employment Rights Act 1996.

76.  New section 63D introduces a right for qualifying employees to make a statutory
application to their employer in relation to study or training — essentially a request to their
employer to allow them to undertake study or training, whether in the form of “on the job”
training provided by the employer, or separately. The application is called a “section 63D
application” in the legislation, but is likely to be known as a “time to train” application or
request in practice. Later provisions provide that the request has to be considered by the
employer and accepted unless one of the reasons for refusal allowed by the legislation
applies.

77.  Under section 63D the request must meet certain conditions in order to qualify for the
scheme. For example, it must be for study or training that is intended to improve an
employee’s effectiveness at work and the performance of the employer’s business.

78.  The type of training which may be requested is further defined in new section 63E.
Subsections (1) and (2) of that section allow a request to be for training of any sort. This
means that an employee may request study or training that is undertaken outside the place of
work with an external training provider or in-house training provided by the employer. The
study or training might also include unsupervised learning, for example e-learning.
Subsection (1) also allows for more than one course of training or study to be included in one
request. For example a person may have identified that they have a need for basic skills
training in numeracy and, following the completion of that training, would wish to undertake
a full level 2 course related to their job. An employee would be able to include both courses
of training in their request.

79. Subsection (3) of section 63E provides that it is not essential that the training lead to
the award of a qualification of any sort. It will therefore be possible for an employee to
request to undertake any study or training that they think will make them more effective in
their current or future role in the employer’s business and improve their employer’s business
performance, for example training to become more effective in the use of commercial
software packages.

80. Section 63D defines which employees are eligible to make a request. The Secretary of
State may specify in regulations the period employees must have been employed in order to
qualify. The intention is that only employees who have been continuously employed by their
current employer for 26 weeks or more will be eligible. However, the regulation making
power will allow different employment durations to be set in the future after a period of
operation of the policy if required.

14



These notes refer to the Apprenticeships, Skills, Children and Learning Act 2009 (c.22)
which received Royal Assent on 12 November 2009

81. Subsection (7) of section 63D lists employees who are not eligible to make a request
for study or training under these provisions. The effect of this is to exclude employees whose
learning needs are already catered for in other ways, for example employees who:

e are of compulsory school age (subject to restrictions, it is possible for people of
compulsory school age to undertake employment) (paragraph (a)); or

e are young people who already have a statutory right to paid time off to undertake
study or training (paragraph (d)); or

e are 16 or 17 year olds who are already under a duty to participate in education or
training as a result of Part 1 of the Education and Skills Act 2008 (paragraph (b)).

82.  Agency workers are also excluded. In addition, the Secretary of State has the power to
make regulations specifying other types of person to be excluded from the right. These
regulations are subject to the affirmative resolution procedure. This will allow the Secretary
of State flexibility to react to changes as needed and to exclude other employees from being
qualifying employees if appropriate.

83. Subsection (8) of section 63D provides that an employee and employer can make
other arrangements in relation to study or training if they so choose. Employees may choose
to ask for training in ways other than those specified in the new Part 6A and may choose not
to exercise their statutory right under this Part, for example if their employer is already
undertaking annual performance reviews which result in their training needs being met.

84.  To ensure the employee has considered and explained their study or training needs,
how the proposed study or training would impact on the business and what the benefits to the
employer are thought to be, section 63E(4) sets out precisely what an employee must include
in their request. They must give details of the subject matter of the study or training, how
long it would last, who would provide or supervise it and whether it would lead to a
qualification, and state how they think it would make them more effective and improve the
performance of the employer’s business. Subsection (5) also includes a power for the
Secretary of State to make regulations specifying the form of the application.

85.  New section 63F specifies that employers must deal with requests under section 63D
in line with regulations made by the Secretary of State. Subsection (1) of section 63F means
that an employer has to deal with only one application from the employee in any 12 month
period. However, in certain circumstances, an employer could be required to disregard an
earlier application which has been submitted. These circumstances would be set out in
regulations made under section 63F(3).

86. Subsection (4) of section 63F enables the Secretary of State to make regulations
specifying how employers should deal with an application. The Government intends that
regulations made in exercise of this power will set out the procedure for employers to follow.
For example, they would include requirements concerning the holding of a meeting to discuss
the application; for the employer to give the employee notice of the employer’s decision on

15



These notes refer to the Apprenticeships, Skills, Children and Learning Act 2009 (c.22)
which received Royal Assent on 12 November 2009

the application; about the procedure for exercising the right of appeal; for applications to be
treated as withdrawn in certain circumstances; and in relation to companions which the
employee may bring to meetings. The intention is to use the procedure set out in regulations
made under the flexible working provisions (Part 8A of the Employment Rights Act 1996) as
a model.

87. An employer may refuse a request for “time to train” only where they think that
certain permissible business reasons apply. These are listed in subsection (7) of section 63F.
An employer could refuse a request where they thought that the training would not improve
the employee’s effectiveness in the employer’s business or improve the performance of the
business; or that the study or training would impose a burden of additional costs on the
business; or that it would mean that the business could not service its customers properly; that
work could not be re-organised among existing staff; that there would be a negative impact
on the quality of the output of the business; that there would be a negative impact on the
performance of the business; that there would not be enough work for the employee during
the periods during which the employee proposes to work; or that the business has planned
structural changes. The Secretary of State has a power to make regulations to add reasons to
this list.

88.  An employer could also refuse part of a request for one of the reasons above. This
could mean that an employee requesting to undertake two courses may have only one
approved.

89.  Where an employer agrees to a request for “time to train” an employee will be
required under the new section 63H to inform their employer if they do not start the course or
cease to attend the course. They will also need to let them know if they change the type of
training they undertake from what they have agreed with the employer. Regulations made
under this section may specify how employees should inform their employer of any changes
in the training.

90.  New section 631 makes provision for an employee to complain to an employment
tribunal in two specific circumstances:

o where the employer has failed to comply with the duties concerning the consideration
of a request (including procedural requirements); and

o where the employer’s decision to refuse a request, or part of it, was based on incorrect
facts

91. A complaint to an employment tribunal must (unless the tribunal exercises its
discretion to grant an extension) be made within three months of either an employer notifying
an employee following an appeal of the decision to refuse a request, or (in certain kinds of
cases specified by the Secretary of State) from the point where the employer is alleged to
have failed to comply with a duty.
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92. Subsection (4) of section 631 excludes employees from complaining to employment
tribunals under section 631 in relation to the right to be accompanied at meetings, if provision
about complaints in such circumstances has instead been made in regulations under section
63F.

93.  New section 63] provides that an employment tribunal, where they find the
applicant’s complaint well-founded, must make a declaration to that effect and may require
the employer to reconsider the request for “time to train”. They may also make an award of
compensation. The limit on the number of weeks’ pay which a tribunal may award as
compensation will be specified in regulations.

94.  New section 63K provides that regulations made under these new provisions may
make different provision for different cases.

95.  New section 47F ensures that an employee has a right not to be subjected to any
detriment by their employer as a result of making, or proposing to make, a request for “time
to train”, or submitting a complaint to an employment tribunal under section 631, or alleging
circumstances that would justify such a claim.

96.  New section 104E ensures that an employee would be able to claim that they were
unfairly dismissed if the reason for their dismissal was that they made, or proposed to make, a
request for “time to train” or submitted a claim to an employment tribunal under section 631,
or alleged circumstances that would justify such a claim.

Schedule 1: Employee study and training: minor and consequential amendments

97. Schedule 1 makes minor and consequential amendments to the Employment Rights
Act 1996, the Trade Union and Labour Relations (Consolidation) Act 1992 and the
Employment Tribunals Act 1996 which are consequent upon the new statutory right for
employees to request “time to train”. In particular, paragraph 12 will allow the Advisory,
Conciliation and Arbitration Service to prepare a scheme to provide conciliation of disputes
involving proceedings, or claims which could be the subject of proceedings, before an
employment tribunal under section 631.

PART 2: LEA FUNCTIONS

Education and training for persons over compulsory school age

Section 41: Education and training for persons over compulsory school age: general duty
98.  This section inserts sections 15ZA and 15ZB into the Education Act 1996. These new
sections set out the new core responsibilities being transferred to local education authorities
from the Learning and Skills Council in respect of the provision of education and training for
young people.
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99. Section 15ZA requires local education authorities to secure enough suitable, full- and
part-time, education and training opportunities to meet the reasonable needs of the following
people in their area:

e young people who are over compulsory school age but under 19; and

e learners aged 19 or over, but under 25, who have (or should have had) a learning
difficulty assessment under section 139A or 140 of the Learning and Skills Act 2000,

but the duty does not extend to persons subject to a detention order (defined in section
562(1A) inserted by section 49).

100. Responsibility for all other learners aged 19 or over will fall to the Chief Executive of
Skills Funding as covered in Part 4 of the Act.

101. Local education authorities will have powers to secure this provision either within or
outside their areas to enable them to secure the most appropriate provision for young people
and reflect the normal means by which learners travel to their places of learning (“travel-to-
learn patterns”). In securing education and training opportunities, local education authorities
must take account of people’s ages, abilities and aptitudes; any learning difficulties they may
have; the quality of education or training; and the locations and times at which those
opportunities are provided. In performing these functions, local education authorities must
also act with a view to encouraging diversity (in both type of provider and provision) and
increasing opportunities for young people to exercise choice; and support those learners who
are subject to the duty to participate in education or training until they reach the age of 18
(once that duty comes into force).

102.  Subsection (5) requires a local education authority to co-operate with the Chief
Executive of Skills Funding in determining and securing the provision of apprenticeship
training under subsection (1).

103.  Local education authorities will also have powers to fund provision for the duration of
the course being undertaken by a young person, even if that course continues after they have
reached the age of 19 (or 25 in the case of a learner with a learning difficulty assessment).

104.  Subsection (8) provides definitions for education and training. “Learning difficulty
assessment” is defined in section 13 of the Education Act 1996 (as amended by Schedule 2 to
the Act).

105. Local education authorities will meet this duty by commissioning provision which
meets the requirements set out in section 15ZA. Commissioning is a cycle of activity that
ensures that the courses learners want to take — “learner demand” — is understood and the
right provider is funded or contracted with to meet that demand. The Government envisages
that local education authorities will work together in sub-regional groupings to plan and agree
how to commission provision across an area. These groupings will reflect travel-to-learn
patterns of young people. Local education authorities will develop commissioning plans
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(working with other local education authorities and regional partners such as the Government
Offices and Regional Development Agencies) which will be signed off by the YPLA (see
Part 3 of this Act) who will ensure that all local education authority plans are coherent with
the plans of other local education authorities and are in budget. The YPLA will then ensure
provision is funded in accordance with the planned provision.

106.  Section 15ZB requires local education authorities to co-operate with each other in the
exercise of their new duties under section 15ZA(1). The Government intends that this duty
will support sub-regional working and reflect the need of local education authorities to work
with each other in securing education and training opportunities across an area. This duty will
require co-operation by a local education authority with only those other local education
authorities which may provide education or training for young people in the authority’s area.
In the vast majority of cases, the Government expects that this duty to co-operate will be
fulfilled through sub-regional working (as described above), but it also caters for those
instances where learners may need to travel to a local education authority outside the sub-
regional grouping to receive their education or training.

Section 42: Encouragement of education and training for persons over compulsory school
age

107. This section inserts section 15ZC into the Education Act 1996. The new section
requires local education authorities to encourage young people for whom they are responsible
to participate in education and training. This will enable local education authorities to
encourage full participation in education and training before the provision in section 10 of the
Education and Skills Act 2008 (to promote fulfilment of the provisions to raise the
participation age) comes into force in 2013. Section 15ZC also requires local education
authorities to encourage employers to participate in the provision and delivery of post-16
education and training as they will have a particular role in relation to the provision of
diplomas and apprenticeships.

Section 43: LEA directions: children over compulsory school age

108.  This section amends the definition of a “child” in section 84 of the School Standards
and Framework Act 1998 so that it includes children over compulsory school age but under
19 for the purposes of sections 96 and 97 in England. This enables a local education authority
in England to use its powers under section 96 and 97 of the 1998 Act to direct a maintained
school for which it is not the admissions authority to admit a particular child to its sixth form.
Subsection (3) amends section 96(3) of that Act to ensure that any permitted academic
selection criteria adopted by a school (including the school sixth form) are satisfied by the
child before the local education authority may use its powers to direct the school to admit that
child.

Section 44: Power to require provision of education by further education institution

109. This section inserts new section 51A into the Further and Higher Education Act 1992
and applies to England only. It replicates, for local education authorities, the Learning and
Skills Council’s existing power to direct institutions within the further education sector in
England which provide education suitable to the requirements of young people over
compulsory school age but under 19, to provide specified young people of that age and within
their authority’s area with such education. Before exercising this power, the local education
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authority must consult with the governing body of the further education institution, and
anyone else it thinks appropriate. The governing body of such an institution must comply
with the direction. In exercising this power, a local education authority must have regard to
any guidance provided by the Secretary of State.

The core and additional entitlements

Section 45: Duties in relation to the core and additional entitlements

110. This section inserts four new sections (sections 17A, 17B, 17C, 17D) into the
Education Act 1996. It places responsibility for securing the core entitlement and the
additional entitlement (defined in section 17A(7)) for all young people who are over
compulsory school age but under 19, on local education authorities (rather than the Learning
and Skills Council, where the responsibility currently lies).

111.  The core entitlement is to a course of study in mathematics, English and information
and communications technology.

112.  The additional entitlement is to a course of study in a diploma entitlement area
specified by the Secretary of State.

113.  New section 17A(1) and (2) places a duty on the local education authority to exercise
its functions with a view to securing that the core entitlement and courses of study within all
the additional entitlement areas are made available in relation to young people in their area
who are over compulsory school age but under 19. The intention is that the additional
entitlement refers to the diploma entitlement. In securing the additional (diploma)
entitlement, local education authorities are able to take into account whether providing a
particular course would involve disproportionate expenditure, in which case the requirement
to secure the course would not apply (subsection (3)). The entitlement does not entitle a
young person to follow a course of study within a particular additional (diploma) entitlement
area or to follow more than one course of study within different (diploma) entitlement areas
(subsection (5)). A local education authority may satisfy the entitlement by securing that
courses of study are available either within or outside their local education authority
boundaries (subsection (4)).

114.  Subsection (8) defines “course of study” for the purposes of the core and additional
(diploma) entitlements. It does so by reference to the resulting qualification, and enables the
Secretary of State to specify by order (subject to the negative resolution procedure) both the
type and the level of the qualification. Local education authorities must have regard to
statutory guidance issued by the Secretary of State in exercising their functions under this
section (subsection (6)). Subjection (9) sets out that these entitlements do not apply to young
people who are subject to a detention order. However, new section 18A(2)(e) of the
Education Act 1996 (inserted by section 48) makes clear that as part of its responsibilities to
secure suitable education and training for young people in juvenile custody, a local education
authority must take into account the desirability of the core entitlement and the additional
entitlement being satisfied in relation to persons over compulsory school age but under 19
who have elected for them.
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115. New section 17B describes the entitlements. Young people who are over compulsory
school age but under 19 may elect for either or both of the core entitlement and the additional
(diploma) entitlement.

116. New section 17C defines the core entitlement, which is to follow courses of study in
mathematics, English and information and communications technology. The entitlement is
satisfied if a course of study in each of the subjects is made available to a young person. The
entitlement will cease if a course of study is made available but not begun before a person’s

19" birthday.

117.  New section 17D provides that the additional entitlement is to follow a course of
study in an entitlement area. Additional entitlement areas refer to diploma lines which will be
specified by the Secretary of State. The entitlement is satisfied if a course of study in one of
the entitlement areas is made available to a young person. The entitlement will cease if a
course of study is made available but not begun before a person’s 19" birthday.

Boarding accommodation: persons subject to learning difficulty assessment

Section 46: Boarding accommodation: persons subject to learning difficulty assessment
118.  This section inserts a new section 514A into the Education Act 1996. It enables local
education authorities, when securing suitable education and training provision for young
people with learning difficulties who are over compulsory school age but under 25, also to
secure boarding accommodation for these learners, either within or outside their local
authority area, where they consider it appropriate.

Work experience

Section 47: Work experience for persons over compulsory school age

119.  This section inserts a new section 560A into the Education Act 1996, providing local
education authorities with a power to secure the provision of work experience for people
within their area who are over compulsory school age but under 19, and those aged 19 but
under 25 for whom a learning difficulty assessment has been (or should be) conducted. This
also places local education authorities under a duty to encourage these learners to participate
in work experience, and to encourage employers to provide opportunities for work
experience.

Persons detained in youth accommodation

Section 48: Provision of education for persons subject to youth detention
120.  This section inserts a new section 18A into the Education Act 1996.

121.  New section 18A will have the effect that local education authorities in England and
Wales (LEAs) with relevant youth accommodation in their area (“host authorities™) will be
required to secure that enough suitable education and training is provided to meet the
reasonable needs of the children and young people in the youth justice system who are held in
those establishments.
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122.  “Relevant youth accommodation” is defined in section 562(1A) of the Education Act
1996 (as inserted by section 49) and covers most kinds of youth detention accommodation.
(“Youth detention accommodation” is defined, in turn, in section 107 of the Powers of
Criminal Courts (Sentencing) Act 2000 as a young offender institution, secure training centre
and accommodation provided by or on behalf of a local education authority (or the Secretary
of State under section 82(5) of the Children Act 1989) for the purpose of restricting the
liberty of children and young persons, with power for the Secretary of State under section
107(1)(e) of the Powers of Criminal Courts (Sentencing) Act 2000 to specify other
accommodation by order.) However, “relevant youth accommodation” does not include
Young Offender Institutions (YOIs) accommodating 18-20 year olds.

123.  LEAs will not therefore be responsible for securing the provision of education in
YOIs accommodating 18-20 year olds. In England this will be the responsibility of the Chief
Executive of Skills Funding under section 86. In Wales this will remain the responsibility of
the Welsh Ministers under section 32 of the Learning and Skills Act 2000.

124.  Subsection (2) requires LEAs when securing the provision of education and training
in relevant youth accommodation to have regard to any special educational needs or learning
difficulties persons have, to the desirability of continuing with any courses started, to the core
and additional entitlements being satisfied and to the relevant national curriculum.

125.  Local education authorities will be required to have regard to guidance issued by the
Secretary of State for England and the Welsh Ministers for Wales when exercising their
functions under this provision.

Section 49: Persons detained in youth accommodation: application of provisions

126. Under section 562 of the Education Act 1996, functions of LEAs, the Secretary of
State, the Welsh Ministers and parents under the Education Act 1996 (and those Education
Acts read as one with that Act) do not apply in relation to persons detained pursuant to a
court order or an order of recall of the Secretary of State.

127.  Section 49 reverses the effect of section 562 for children and young people detained
in relevant youth accommodation. Therefore, functions of LEAs, the Secretary of State, the
Welsh Ministers and parents under those Acts will generally apply towards such persons
detained pursuant to a court order or an order of recall of the Secretary of State in relevant
youth accommodation.

128. New section 562(3) clarifies that section 562 does not operate in relation to children
and young people who are kept in secure accommodation under section 25 of the Children

Act 1989 (which could be for welfare reasons or to protect themselves or others from injury.)

129.  This section applies to England and Wales.
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Section 50: Persons detained in youth accommodation: further provision
130.  This section inserts a new Chapter SA into Part 10 of the Education Act 1996 after
section 562 of that Act.

131. New section 562A of the Education Act 1996 (inserted by section 50 of this Act)
provides a power to prescribe modifications to provisions of the Education Acts in their
application to children and young people who are detained. Subsection (2)(a) ensures that this
power cannot be used to modify the specific provisions made by this Act regarding the
provision of education and training for detained persons. The power will be exercisable by
the Secretary of State for England and the Welsh Ministers for Wales.

132. New section 562B of that Act imposes responsibilities on home LEAs in England and
Wales to monitor the education or training of a child or young person subject to a detention
order. The home LEA will have to take such steps as they consider appropriate to promote
the person’s fulfilment of his or her learning potential while they are in custody and on their
release.

133.  The home LEA is the local education authority where the young person is ordinarily
resident (excluding any period when the person is subject to a detention order) or, in relation
to a child who is or was looked after by an authority under the Children Act 1989, the local
education authority that is or was most recently looking after the person.

134. However, section 562B does not apply to children who, while they are detained, are
looked after by a local authority (which could happen where they are detained in local
authority accommodation); in those cases, local authorities have duties under section 22(3) of
the Children Act 1989 which are similar to those under section 562B.

135.  Following the amendments made to section 13A of the Education Act 1996 by
Schedule 2 to the Act, host LEAs will be required under that section to exercise their
functions under section 18A of that Act (inserted by section 48) with a view to promoting the
fulfilment by every child concerned of his or her learning potential.

136. The host LEA will be the local education authority for the area where the child or
young person is detained.

137.  Sections 562C, 562D and 562G confer functions on both the host and home LEAs in
respect of those children and young persons where an LEA was maintaining a statement of
special education needs immediately prior to their detention.

138.  Under 562C the host LEA must use its best endeavours to ensure that appropriate
special educational provision is made for the person. This must be either the special
educational provision specified in the person’s statement, provision corresponding as closely
as practicable to that specified in the statement, or if it considers the provision specified is no
longer appropriate, such provision as reasonably appears to the authority to be appropriate.
The LEA which was maintaining the statement for the person prior to their detention must
retain the statement while the person is detained.
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139. Following the amendment made to section 207 of the Education Act 2002 by
Schedule 2 to this Act, regulations can be made to enable host LEAs to recoup the cost of
making appropriate special educational provision for a person under new section 562C from
the authority in whose area the person belongs.

140.  Section 562D allows an authority to supply goods and services to the host LEA or the
actual person providing the special educational provision.

141. Section 562E of the Education Act 1996 makes provision for literacy and numeracy
assessments to be conducted. Under section 562E(2) the host authority must arrange for the
detained person’s literacy and numeracy skills to be assessed as soon as reasonably
practicable after the person arrives in that particular place of relevant youth accommodation,
unless the authority are satisfied that they already have evidence of the current level of the
person’s literacy and numeracy skills.

142.  New section 562F of the Education Act 1996 makes provision for the transfer of
information relating to a detained person’s education or training from their school or previous
place of learning to the home and host LEA and to providers of education in custody. Such
information might include the educational achievements of the person, their current
programme of study and information relating to any special educational needs the person may
have. Section 562F(1) allows any person who has provided education or training for a
detained person (including while they are in custody) to provide information relating to the
detained person to the home and host LEA for the purposes of or in connection with the
provision of education or training for the person. This enables the person’s school, or other
place of learning and any provider of education in custody to share information with the
home and host LEA for the purposes of securing the provision of education both during their
period of detention and on their release.

143.  New section 562F(2) requires LEAs to comply with any requests for such information
made by a youth offending team established under section 39 of the Crime and Disorder Act
1998 (YOT), another LEA, the custodial operator of the place the person is or is expected to
be detained and any provider (or proposed provider) of education to the detained person. This
enables educational information to be transferred by the home or host LEA to those who will
be providing education or involved in the person’s education in custody and on their release.

144.  Section 562F(5) requires the Welsh Ministers to provide a copy of any relevant report
of an assessment of learning difficulties conducted under section 140 of the Learning and
Skills Act 2000 on request to the home or host authority.

145.  Section 562F(8) requires the host authority to provide the home authority with any
information it holds which relates to the detained person and may be relevant to the provision
of education or training for the person on their release. The information must be provided at
such time as the host authority thinks reasonable for the purpose of enabling education and
training to be provided to the person on their release.
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146. New section 562G of the Education Act 1996 applies where a person detained in
juvenile custody had a statement of special educational needs maintained for them prior to
their detention. It makes provision for the home LEA to notify the host LEA about the
statement (and which authority was maintaining it) when the person is detained (unless the
host LEA is already aware) and, on the person’s release, for the host LEA to provide similar
information to the home LEA (unless the home LEA is already aware) and to notify the
authority that was maintaining the statement about the release. Subsection (5) requires any
LEA which was maintaining a statement of special educational needs for a person
immediately prior to their detention to provide this to the host LEA upon request.

147. New section 562H of the Education Act 1996 ensures that upon a child or young
person’s release the host LEA informs the home LEA (or, in the case of a young person over
compulsory school age in Wales, the Welsh Ministers) if they believe the person has special
educational needs or a learning difficulty which should be assessed.

148. New section 562I of the Education Act 1996 requires LEAs when they are exercising
any of their functions under new Chapter 5A to have regard to any guidance issued by the
Secretary of State for England and the Welsh Ministers for Wales.

Section 51: Detention of child or young person: local education authorities to be notified
149. Section 51 inserts new section 39A into the Crime and Disorder Act 1998 and
requires YOTs to notify the person’s home and host LEA when they become aware that a
child or young person has been detained in relevant youth accommodation, or has been
transferred to a new place of detention. YOTs must also notify the home and host LEAs and,
if different, the authority in whose area the YOT expects the person to live on their release, of
the person’s release from relevant youth accommodation.

Section 52: Release from detention of child or young person with special educational needs
150.  Section 52(2) inserts a new section 312A into the Education Act 1996. New section
312A(1) suspends Part 4 of the Education Act 1996 while the person is detained in juvenile
custody. Part 4 makes provision for children with special educational needs, and would
otherwise apply while the person is detained in juvenile custody by virtue of the amendments
of section 562 of that Act made by section 49. New Chapter 5A of Part 10 of that Act
(inserted by section 50) makes provision for the education of children with special
educational needs during the period of that detention. New section 312A(3) revives any
statement that was maintained for a person prior to their detention in juvenile custody on their
release and makes provision for the statement to transfer to the authority who will be
responsible for maintaining it under Part 4 on the person’s release.

151.  Section 52(3) amends section 328(5) of the Education Act 1996 (reviews of

educational needs) to require the local authority maintaining the statement to review the
child’s statement on their release from juvenile custody.
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Transport in England

152. Local education authorities have a duty under section SO9AA of the Education Act
1996 to publish an annual transport policy statement setting out the transport provision they
will make to facilitate the attendance of young people of sixth form age at establishments of
education and training. LEAs also have a duty to make the transport arrangements they deem
necessary to support adults to attend institutions of education and training. Sections 53 to 57
amend the sixth form duty so that young people and their parents will be consulted in the
drawing up of transport policy statements, so that the statements provide sufficient
information to inform young people’s and their parents’ choice between establishments, and
so that the statements may be revised in response to complaints. Section 57 also re-enacts the
adult transport duty and place a new duty on LEAs to set out in a transport policy statement
the arrangements they will make for learners aged 19 to 24 (inclusive) with learning
difficulties or disabilities.

Section 53: Provision of transport etc for persons of sixth form age: duty to have regard to
section 15ZA duty

153. Under section 41 (which inserts new section 15ZA into the Education Act 1996),
LEAs will be responsible for commissioning education and training provision for young
people aged 16-18. This section amends section S09AB (the sixth form transport duty) so
that LEAs are required to consider what they are required to do under 15ZA(1) in relation to
persons of sixth form age, when drawing up their transport policy statement for young people
of sixth form age. This will ensure that transport arrangements are not made in isolation and
that LEAs consider their commissioning duties, including particular relevant factors (for
example, the location of the provision), when developing their local transport policy.

Section 54: Transport policy statements for persons of sixth form age: consultation

154.  Section 509AB of the 1996 Act contains requirements about the preparation of
transport policy statements for people of sixth form age. Section 54 amends section S09AB to
add people who will be of sixth form age when the statement has effect and their parents to
the list of persons or bodies LEAs must consult when preparing the statements.

Section 55: Transport policy statements for persons of sixth form age: content and
publication

155.  Section 55(1) amends section S09AB of the 1996 Act to insert a new subsection (7A).
This requires LEAs to have regard to the need to include sufficient information in their
transport policy statement, and the need to publish the statement in good time, so that young
people and their parents are able to take account of those matters when choosing an
establishment.

156.  Subsection (2) amends section S09AA of the 1996 Act so that the Secretary of State
has more freedom than before to amend the provision about when statements must be
published. Previously the Secretary of State could choose a deadline only within the calendar
year during which the academic year started; now he or she will be free to choose an earlier
deadline.
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Section 56: Complaints about transport arrangements etc for persons of sixth form age
157. This section inserts section 509AE into the Education Act 1996, which makes
provision about sixth form transport complaints. A sixth form transport complaint is a
complaint about how an LEA have carried out (or failed to carry out) their transport
responsibilities in relation to people of sixth form age. It can be made by a person who is, or
will, be of sixth form age at the relevant time, or the person’s parent.

158. Section 509AE(1) allows LEAs to revise transport policy statements to amend
transport provision or financial assistance arrangements as a result of a sixth form transport
complaint, if they deem this to be necessary. Section S09AE(2) requires them to do so if the
Secretary of State directs them to as a result of a sixth form transport complaint. Section
509AE(3) states that any LEA who amend their statement following a complaint must
publish the revised statement as soon as practicable, along with a description of the changes.
Under section 509AE(4) the Secretary of State need not consider whether to use direction
making powers in response to a sixth form transport complaint unless it has already been
brought to the attention of the LEA concerned and the LEA have had a reasonable
opportunity to investigate and respond.

159.  Section 509AE(7) provides that where an authority have published their sixth form
statement and their transport policy statement for adult learners in the same document, the
requirement in section S09AE(3) to publish a revised statement is to be read as a requirement
to publish a version of the document that includes the revised statement.

160. Paragraphs 7 to 9 of Schedule 2 amend the Secretary of State’s direction-giving
powers to make clear that they are subject to section S09AE.

Section 57: Local education authorities in England: provision of transport etc for adult
learners
161. This section inserts two new sections into the Education Act 1996.

162. New section 508F re-enacts section 509 of the 1996 Act (which is repealed) in respect
of LEAs’ travel duties towards adult learners. It continues to impose a duty on LEAs to make
any transport or other arrangements that they consider necessary, or that the Secretary of
State directs, for the purpose of facilitating the attendance of learners who are aged 19 and
over at certain education institutions. Any transport provided must be free of charge. The
authority may pay all or part of the reasonable travel expenses of a learner for whose
transport no arrangements are made. The LEA must have regard to the age of the learner, and
the nature of the route, when considering what arrangements to make.

163.  Subsection (5) specifies that in considering what arrangements to make for relevant
young adults (i.e. those aged 19-24 with learning difficulties or disabilities), the LEA must
have regard to what they are required to do under section 15ZA(1). This is the duty
introduced in this Act under which LEAs will be responsible for commissioning education
and training provision for young people aged 16-18 as well as those aged 19-24 with learning
difficulties and disabilities. This link (similar to the link made from the sixth form transport
duty by section 53) will ensure that transport arrangements are not made in isolation and that
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LEAs consider their commissioning duties, including particular relevant factors (for example,
the location of the provision), when developing their local transport policy.

164. New section 508G places a new duty on LEAs to make available in a transport policy
statement information about the travel provision they have put in place for people aged 19 to
24 (inclusive) in respect of whom a learning difficulty assessment under section 139A or 140
of the Learning and Skills Act 2000 has been carried out or is required to be carried out.
LEAs may publish this information in a joint statement with their sixth form transport policy
statement under section S09AA of the 1996 Act, or as a separate statement if they prefer. This
measure is designed to ensure that young people with learning difficulties aged 19 to 24
(inclusive) and their parents are able to access information about what transport is available,
so that they are able to make informed choices between institutions.

165.  When preparing the statement, the LEA are required to consult other LEAs, education
institutions, affected learners and their parents. The authority must also have regard to
guidance about the preparation of the statement (section S08H).

166.  Under subsections (2) to (4) of section 508G, the statement must specify any transport
or other arrangements, any payment of travel expenses, and any concessionary schemes
which the LEA plans to make available to this group of learners in the following academic
year. Subsection (5) of that section states that the statement must be published by the end of
May before the start of the relevant academic year, in line with the sixth form transport policy
statement duty. Subsection (6) of the section requires the LEA to have regard to the need to
supply sufficient information and the need to publish the statement in good time, so that, as
with the sixth form transport policy statement duty, young people and their parents are able to
use this information to help them choose their institution. Section 508G(7) enables LEAs to
make additional arrangements, payments or concessions which are not included in the
statement during the course of the year. Section 508G(8) allows the Secretary of State to
amend subsection (5) to change the deadline for publication of the statement.

167. New section 508H allows the Secretary of State to issue guidance to support LEAs to
carry out their functions under 508F and 508G. LEAs must have regard to any guidance in
carrying out their functions.

168. New section 5081 replicates, for learners with learning difficulties aged 19-24, the
transport complaints measures being introduced in respect of the sixth form duty in section
56.

Powers in respect of non-maintained schools

Section 58: Power of LEAs to arrange provision of education at non-maintained schools

169. This section repeals section 128 of the School Standards and Framework Act
1998. Section 128 amended section 16 of the Education Act 1996 and substituted a new
section 18 in that Act. The new section 18 gave the Secretary of State the power to make
regulations, under whicha LEA could assist primary and secondary schools outside the
maintained sector, or make arrangements for pupils to be educated at such schools: an
assisted places scheme. The section has never been commenced, and the Government
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therefore now considers that it should be repealed. The effect of the repeal is that the original
section 18 remains in force. LEAs will continue to retain powers under sections 16 and 18 of
the Education Act 1996 to assist, and arrange provision of education at, non-maintained
schools.

Section 59 and Schedule 2: Minor and consequential amendments
170. Section 59 introduces Schedule 2, which contains minor and consequential
amendments relating to the provision made by Part 2.

171. It amends section 13 of the Education Act 1996 so that local education authorities in
England have a general responsibility for contributing to the spiritual, moral, mental and
physical development of the community by securing further education (as well as primary
and secondary education) for young people who are over compulsory school age but under
19, who are 19 or over but under 25 and may have a learning difficulty. It also substitutes an
amended section 13A in the 1996 Act to ensure that local education authorities exercise new
education and training functions in relation to those young people for whom they have
assumed responsibility so as to promote high standards, fulfilment of potential and (in
England) fair access to opportunity for education and training.

PART 3: THE YOUNG PEOPLE’S LEARNING AGENCY FOR ENGLAND

172.  Section 41 imposes a new duty on local education authorities to secure that all young
people in their area who are over compulsory school age but under 19, and persons aged 19
and over but under 25 for whom a learning difficulty assessment has been (or is required to
be) carried out, have access to enough suitable education and training provision to meet their
reasonable needs. The Young People’s Learning Agency for England is a small non-
departmental public body, sponsored by DCSF and reporting to the Secretary of State, whose
core purpose is to provide the funding to enable local education authorities to fulfil this duty.

Chapter 1: Establishment

Section 60: The Young People’s Learning Agency for England

173.  This section establishes the YPLA as a body corporate. The YPLA will perform its
functions in relation to England only, except under the powers to provide services and
assistance (see sections 68 to 70) where it may exercise functions in relation to, and within,
the devolved administrations’ areas.

174.  Further detailed provisions about the body are contained in Schedule 3.

Schedule 3: The Young People’s Learning Agency for England
175.  Schedule 3 sets out the detail on the constitution, governance and organisation of the
YPLA as a non-departmental public body.
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176.  Under paragraph 1, the YPLA will not be a servant or agent of the Crown and its staff
will not be civil servants. Paragraphs 2 to 4 make provision about the membership and
remuneration of the YPLA, including:

e how the YPLA’s chair and other ordinary members will be appointed;

o provision for the Secretary of State to remove any ordinary member from office on the
grounds of persistent non-attendance, inability or unfitness for office;

e tenure of office; and

o the YPLA’s powers and duties in relation to remuneration of current and former
members.

177. Paragraphs 5 and 6 provide for the Secretary of State to appoint the first chief
executive of the YPLA, and for the YPLA to appoint later chief executives, subject to the
approval of the Secretary of State, and to appoint other staff, and make provision about
employment terms.

178.  Under paragraphs 7 and 8, the YPLA is permitted to set up committees and sub-
committees. These may consist of or include persons who are not members or staff of the
YPLA. The YPLA has the power to establish a committee jointly, and any joint committee is
given power to regulate its own proceedings. This may be used, for example, to enable the
YPLA to chair jointly with the Qualifications and Curriculum Development Agency (the new
name for the Qualifications and Curriculum Authority: see Part 8 of the Act) the proposed
Joint Advisory Committee for Qualifications Approval.

179. The YPLA may regulate its own proceedings, and the procedure of its committees
(paragraph 9). Under paragraph 10, the Secretary of State or a representative of the Secretary
of State is given the right to attend meetings of the YPLA and YPLA committees (including
joint committees).

180.  Under paragraphs 11 and 12, the YPLA and its committees may delegate functions.
181. The YPLA must:

e make a plan for each academic year, which must be published before the start of the
academic year (paragraph 13);

e prepare an annual report, a copy of which must be sent to the Secretary of State
(paragraph 14); and

e keep proper accounts and proper records in relation to the accounts, and prepare

annual accounts for each financial year, copies of which must be sent to the Secretary
of State and the Comptroller and Auditor General (paragraph 15).
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182. The Secretary of State must lay a copy of the annual accounts and a copy of the
Comptroller and Auditor General’s report on the accounts before Parliament.

183. Paragraph 16 makes provisions about the application of the YPLA’s seal: the
reference to “member” in this context includes the chief executive.

184. Paragraph 18 sets out that the YPLA will receive its funding from the Secretary of
State, and that payments will be made at such times and subject to such conditions (if any) as
the Secretary of State thinks appropriate. Conditions may require the YPLA to use the grant
for specified purposes, but may not impose conditions relating to the YPLA’s securing of the
provision of financial resources to a particular person or organisation.

185.  Under paragraph 19 the YPLA is given supplementary powers to do anything that it
considers necessary or appropriate for the purposes of, or in connection with, its functions
(subject to any restrictions imposed by or under any provision of this or any other Act).
However, the YPLA cannot borrow money, and must obtain the Secretary of State’s
permission to do certain things, including, for example, lending money.

Chapter 2: Main Functions
Funding

Section 61: Provision of financial resources

186.  Subsection (1) places a duty on the YPLA to secure the provision of financial
resources to persons who provide education and training to young persons within the remit of
the new LEA duties imposed by sections 15ZA and 18A of the Education Act 1996 (see
sections 41 and 48), and also to LEAs themselves.

187.  Under subsection (2), the YPLA must also secure the provision of financial resources
as directed by the Secretary of State. This would, for example, allow the Secretary of State to
require the YPLA to secure in future the provision of financial resources to a specific group
of learners not covered in its duties or powers. However, this would not allow the Secretary
of State to require the YPLA to secure the provision of financial resources to a particular
person (for example, to provide a certain amount of money to a specific LEA) because of the
prohibition in subsection (9).

188. In addition, subsection (3) empowers the YPLA to secure financial resources in
respect of provision to learners of and under compulsory school age, and learners aged 19 and
over (who have not had a learning difficulty assessment) who started their courses before
they were 19. These powers will enable provision to be secured, for example, for:

o young people under the age of 16 who are attending courses in a 16 to 19 institution,
whether this is because they are starting a course early, or because the course is
specifically designed for those under 16, for example, young apprenticeships; and
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e young people who start a course before they reach 19 which ends after their 19th
birthday.

189.  Under subsection (4) the YPLA will have power to pay grants and allowances to
learners of all ages. These powers enable the YPLA to secure, for example Care to Learn
grants (which are provided to young people who begin their course or learning programme
before their 20th birthday), Education Maintenance Allowances (EMAs) (provided to 16 to
18 year olds) and the Adult Learning Grant (a means tested grant provided to adults of all
ages). Subsection (7) gives the YPLA the power to take account of fees, charges, and other
matters such as the cost of travel or childcare when securing these grants.

190.  Subsection (4) also gives the YPLA the power to secure the provision of financial
resources for other purposes. This covers:

e Persons providing goods or services in connection with the provision of education or
training to persons up to the age of 19, over 19 where a course has been started before
the young person reaches 19, or learners under 25 for whom a learning difficulty
assessment has been made. This would allow the YPLA to fund, for example,
accommodation on a field trip;

o Persons undertaking research in relation to education or training;
e Persons providing work experience for persons receiving education;
e Persons carrying out means tests, for example, in relation to learner support grants.

e Persons providing information, advice or guidance about education or training, or
connected matters.

191.  Subsection (6) provides that the YPLA may secure financial resources not only by
providing them directly, but also by:

e making arrangements for another person to provide the resources, for example
delivering learner support funds through contracts; and

o making arrangements for two or more persons (whether or not this includes the
YPLA) to jointly provide the resources, for example, to deliver shared services with
the Chief Executive of Skills Funding.

Section 62: Financial resources: conditions
192. This section enables the YPLA to set certain conditions on the financial resources it
provides. The conditions may include information, operational and repayment conditions.
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193.  Under subsection (3) information conditions may require:

o the YPLA, or a person designated by the YPLA (such as an accountant or the National
Audit Office) to have access to the accounts and records, including computer records
of the person to whom financial resources are provided; and

e that the person must give the YPLA such information as it requests for the purpose of
exercising any of its duties and powers.

194.  Subsections (4) and (5) provide that operational conditions may require providers of
education and training to make arrangements:

e to charge fees, make awards and recover costs from other persons in accordance with
criteria established by the YPLA; and

o to make the provision specified in a report of a learning difficulty assessment
(conducted under section 139A or 140 of the Learning and Skills Act 2000)

195.  Under subsection (6) the YPLA may require repayment (which may be with interest)
where the conditions subject to which the sums were paid were not complied with.

Section 63: Performance assessments
196. This section enables the YPLA to:

e adopt existing schemes, such as the Framework for Excellence, when assessing
evaluating the performance of providers for whom it is proposed it provides funding in
local education authority commissioning plans; and

e develop performance assessment schemes, for example tools for scrutiny of local
education authority commissioning plans or self-assessment tools for local education
authorities to use when ensuring quality of provision in their commissioning plans.

Section 64: Means tests

197.  This section enables the YPLA to carry out, or to arrange for others to carry out on its
behalf, tests against eligibility criteria (financial or otherwise) which may be taken into
account when the YPLA is securing financial resources for those receiving, or proposing to
receive, education and training under its powers in section 61. This will enable the YPLA to
administer grants or allowances to learners or prospective learners according to clearly
defined criteria. For example, it will enable the YPLA to administer the Education
Maintenance Allowance scheme to 16 to19 year olds.

Section 65: Prohibition on charging

198.  This section requires the YPLA to ensure, so far as is practicable, that no charge is
made for education or training funded by the YPLA that is provided for young people over
compulsory school age.
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199. The Secretary of State may specify through regulations the circumstances under
which charges are to be treated as made for the purposes of this section. These regulations
could ensure that tuition fees would be prohibited for these learners, but may allow providers
of education to apply fees where appropriate, such as in relation to the conditions of
attendance to free examination entry, charges for equipment, and charges for learners from
overseas. The YPLA would then be able to enforce this through the conditions it imposed on
its funding.

200. This section does not cover education provided at a school maintained by a local
education authority, for example in a school sixth form, because these institutions are already
required by law to provide free education.

Securing provision of education and training

Section 66: Securing provision of education or training

201. This section gives the YPLA the power to commission education or training for
persons over compulsory school age but under 19, for learners aged 19 but under 25 for
whom a learning difficulty assessment has been or is required to be made and for children
subject to youth detention. This power will enable the YPLA to secure provision directly, for
example:

e from the small number of national providers from whom it may be appropriate to
commission at national rather than local level;

e where sub-regional groups of LEAs are not yet ready to take on this role; or

o where a local education authority is failing or is likely to fail to fulfil its duty under the
new sections 15ZA and 18A of the Education Act 1996 (as inserted by sections 41 and
48) to commission suitable education or training.

202. The circumstances under which the YPLA would be expected to exercise these
powers will be set out by the Secretary of State in his remit letter to the YPLA. When
exercising this power the YPLA must have regard to things done by local education
authorities in the performance of their duties under sections 15ZA(1) and 18A(1) of the
Education Act 1996.

Section 67: Intervention for purpose of securing provision of education and training

203. This section gives the YPLA the power to make directions where it is satisfied that a
local education authority is failing, or likely to fail, in its new duty under section 15ZA of the
Education Act 1996 (section 41) to secure enough suitable education and training for young
people aged over compulsory school age but under 19, and those aged 19 or over but under
25 for whom a learning difficulty assessment has been or is required to be conducted. It also
gives the YPLA the power to make directions where it is satisfied that a local education
authority is failing, or likely to fail, in its new duty under section 18A of the Education Act
1996 (section 48).
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204. The directions may be for the purpose of ensuring that the LEA secure suitable
education and training, or may require the LEA to permit specified action to allow the YPLA
itself, or another body, to take on the local education authority’s functions on its behalf. The
YPLA may give a direction under this section only with the approval of the Secretary of
State.

205. Section 73 requires the YPLA to publish a statement that sets out the circumstances
under which it will intervene under this section and the nature of that intervention.

Provision of services and assistance

Section 68: Provision of services

206. Section 68 gives the YPLA the power to provide and receive payment for services to
those persons or bodies listed in subsection (4) in connection with any of the recipient’s
functions relating to education and training. Those listed are the Secretary of State, the Welsh
Ministers, the Scottish Ministers, a Northern Ireland department, the Chief Executive of
Skills Funding, any person wholly or partly funded from public funds who has functions in
relation to education or training, and any other person specified by order made by the
appropriate national authority.

207. Examples of these services could include:
o providing accommodation and other facilities; and

e support services such as software management systems, management information
systems, payroll administration, human resources functions, finance services and
procurement services.

208. For example, the YPLA would be able to use this power to provide shared services
with the Chief Executive of Skills Funding, or the YPLA and Chief Executive could provide
services on each other’s behalf for reasons of efficiency.

209. In Wales, Scotland and Northern Ireland, arrangements for such services will be made
only with the consent of the respective devolved administrations. Separate consent will be
required from each administration for each type of service. The YPLA will also need to
obtain the consent of the Secretary of State before making arrangements to provide support
services to a person or body operating in Wales, Scotland or Northern Ireland.

Section 69: Assistance with respect to employment and training, Section 70: Assistance
with respect to employment and training: Northern Ireland

210. Both of these sections allow the YPLA to take part in arrangements in relation to
Wales, Scotland and Northern Ireland for assisting persons to select, train for, obtain and
retain employment. Consent of the Welsh and Scottish administrations will be required for
arrangements made by the Secretary of State in relation to Wales and Scotland but this is not
required in respect of Northern Ireland. The consent of the Secretary of State will be required
for arrangements made by all the devolved administrations which involve the YPLA.
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Miscellaneous

Section 71: Research, information and advice

211.  Section 71 gives the YPLA the power to carry out research relating to any matter
relevant to any of its functions. This is likely to include, for example, collating and analysing
regional research and intelligence to support local education authority 14 to 19 partnership
plans and 16 to18 commissioning plans.

212. It enables the Secretary of State to require the YPLA to provide information or
advice, and gives the YPLA the power to provide information or advice to the Secretary of
State, in relation to any of its functions.

213.  The YPLA will have the power to provide information to any person designated by
the Secretary of State. This will, for instance, enable the YPLA:

e To provide local education authorities with analysis of provider performance covering
all types of provision they will be required to secure under their new powers conferred
upon them under this Act (see Part 2 of this Act).

e To inform local education authorities about the type and extent of the support their
learners are receiving.

214. In order to carry out these functions, the YPLA must establish systems for collecting
information designed to secure that YPLA decisions are made on a sound basis.

215. The YPLA may also secure facilities and services for providing information, advice
or guidance about education, training or connected matters including employment.

Section 72: Guidance by YPLA
216. Section 72 requires the YPLA to issue guidance to local education authorities about:

e the performance of their duties to secure that all young people in their area over
compulsory school age but under 19, persons aged 19 and over but under 25 subject to
learning difficulty assessment, and children subject to youth detention have access to
enough suitable education and training provision to meet their reasonable needs,

e the performance of their duty to co-operate in the performance of their duties under
section 15ZA(1),

e the performance of their duty to encourage employers to participate in the provision
of education and training for young people over compulsory school age but under 19
and persons aged 19 and over but under 25 subject to learning difficulty assessment .

217. Before issuing this guidance, the YPLA must consult local education authorities in
England and other persons as it thinks appropriate. Local education authorities must have
regard to this guidance. The main guidance to be issued under this power will be the National
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Commissioning Framework and Supporting Guidance, which will cover how local education
authorities should work independently and together in sub-regional groupings to develop
commissioning plans that will set out how they intend to secure education and training
provision for learners within their area. The YPLA also has the power to issue guidance about
other matters in respect of which it has a function.

Section 73: Intervention powers: policy statement

218. The YPLA will be required to prepare and consult on a policy statement which sets
out the detail of its policy on its powers of intervention. It will set out the triggers for, and the
nature of, such interventions. Having considered representations made during consultation,
the YPLA must send a copy of the final policy statement for approval by the Secretary of
State, and then publish the approved statement. The YPLA must then have regard to the latest
published statement when exercising its powers to intervene. Subsection (6) sets out the
instances in which the YPLA has powers of intervention, which are under section 67 of this
Act (YPLA powers to intervene for the purposes of securing appropriate education and
training for young people); section 56H of the Further and Higher Education Act 1992 and
section 561 of that Act (inserted by Schedule 8 to this Act) which concern powers to intervene
in sixth form colleges.

Section 74: Power to confer supplementary functions on YPLA

219. The Secretary of State may by order (subject to the negative resolution procedure)
give the YPLA supplementary functions that are both exercisable in relation to a function of
the Secretary of State and relevant to the provision of education and training within the
YPLA’s remit. Education and training within the YPLA’s remit is defined in section 80. This
could, for example, include conferring additional functions on the YPLA in relation to the
provision of a new learner support grant for young people.

Chapter 3: YPLA’s Functions: Supplementary

Section 75: Directions by Secretary of State

220. This section requires the YPLA to comply with directions from the Secretary of State.
Directions under subsection (1) may set objectives that the YPLA should achieve in carrying
out its functions and time limits within which they are to be achieved. They may also relate to
the management of the YPLA.

221. Subsection (2) provides that if the Secretary of State considers that the YPLA has
failed to carry out a statutory duty or has acted, or is proposing to act, unreasonably in
carrying out its functions, a direction may be given which relates to the performance of the
YPLA’s functions, even where the YPLA has discretion in the exercise of its functions.

222.  Under subsection (4) directions under this section may not relate to the funding of
activities carried on by particular individuals or bodies. For example, the Secretary of State
could not require the YPLA to fund a particular provider to deliver a particular course in
respect of a young person. This is to ensure that the YPLA has sole responsibility for
individual funding decisions without influence from the Secretary of State.
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Section 76: Guidance by Secretary of State

223.  This section requires the YPLA, in performing its functions, to have regard to any
guidance provided to it by the Secretary of State. That guidance may include provision about
who the YPLA must consult, and from whom it must take advice, in connection with
particular decisions.

Chapter 4: Academy Arrangements

Section 77: Academy arrangements

224. This section will enable the Secretary of State to require the YPLA to enter into
arrangements with the Secretary of State, under which the YPLA may be required to carry
out specified functions of the Secretary of State relating to Academies, city technology
colleges (“CTCs”) and city colleges for the technology of the arts (“CCTAs”). Under the
arrangements, the YPLA would carry out these functions on the Secretary of State’s behalf.

225. Several of the Secretary of State’s functions relating to these schools are functions
arising under funding agreements entered into by the Secretary of State under section 482 of
the Education Act 1996. This section makes provision for the setting up and running of
schools known as Academies. Under a previous version of section 482 of the 1996 Act,
provision was made for the setting up of CTCs and CCTAs.

226. Under this section the Government intends that, from April 2010, the YPLA may be
required to provide, on the Secretary of State’s behalf, support to and performance
management of, Academies, CTCs and CCTAs. For example, the YPLA may be required to
carry out the following of the Secretary of State’s functions: calculating and paying grants;
supervising budgets; managing specific cases concerning admissions, exclusions and special
educational needs; monitoring and enforcing funding agreements; monitoring the standard of
performance of pupils; managing school building work. Subsection (4) specifies functions of
the Secretary of State which the YPLA is not permitted to carry out. These include signing
Academy funding agreements. Under subsection (5) the arrangements must set out a
complaints procedure so that Academies and others may complain to the Secretary of State if
they are concerned by the conduct of the YPLA under the arrangements.

227. The YPLA may be required to report to the Secretary of State in accordance with the
arrangements.

Section 78: Grants for purposes of Academy arrangements functions

228. This section allows the Secretary of State to pay grants to the YPLA in order for the
YPLA to carry out the functions specified in the arrangements. Subsection (2) allows the
Secretary of State to make the payment of grant subject to conditions. For instance, the
Secretary of State may require the YPLA to use the grant for a specific programme of
improvement related to literacy and numeracy in Academies or to repay all or part of the
grant if such a programme is not carried out.
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Section 79: Academy arrangements: information sharing

229. This section enables the persons listed in subsection (3) to provide information to
each other in order to carry out a relevant function. Subsection (4) defines “relevant
function”.

230. This section does not affect other information sharing powers, or authorise disclosure
of information that would have otherwise been prevented by legislation or any Act of
Parliament. For instance, this means that any information sharing carried out under this
section must still be carried out in accordance with the provisions of the Data Protection Act
1998.

PART 4: THE CHIEF EXECUTIVE OF SKILLS FUNDING
Chapter 1: Establishment and main duties
The Chief Executive

231. The White Paper Raising Expectations: enabling the system to deliver set out
proposals to create a new system that would fund education and skills training for persons
aged 19 or over (referred to in these Notes as “post 19”). A widespread consultation was
undertaken on these proposals.

232.  Part 4 of the Apprenticeships, Skills, Children and Learning Act 2009 describes the
powers and duties of the Chief Executive of Skills Funding, referred to in these Notes as “the
Chief Executive”. The Chief Executive will be responsible for funding post-19 education and
training, for exercising the apprenticeships functions, including securing provision of
apprenticeship places for suitably qualified young people aged 16 to18; and for the education
and training of those in adult custody.

233. The Government intends that the Chief Executive will be supported by a new Skills
Funding Agency, which will administer the funding system, and make payments to colleges,
training providers and others based on the course selections of learners and employers and on
a set of entitlements to learning, advice and financial support. The Skills Funding Agency
will also manage the new Adult Advancement and Careers Service (AACS), the National
Apprenticeship Service and the Train to Gain service. The Train to Gain service is the set of
skills services provided to business including public sector employers. Together with its role
in funding colleges and providers, these services will provide advice and support on jobs,
skills and funding.

234. The Skills Funding Agency will also oversee the development of the Further
Education Sector, working with the aim of ensuring that the supply of learning provision
meets the needs of learners and employers, and the wider economy. It will also work with
other agencies such as Jobcentre Plus to ensure those out of work or likely to be made
redundant, receive an integrated employment and skills service, taking account of labour
market needs.
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235. The Skills Funding Agency is not defined in this Act — instead the Government
intends that it will operate through the powers and duties of the Chief Executive of Skills
Funding, as described in Part 4 of the Act. The detailed role and functions of the Skills
Funding Agency will be set out in a Framework Document which will be issued by the
Secretary of State. The Secretary of State will also provide the agency with an annual letter
setting out its budget and performance targets for each forthcoming financial year.

236. Both the Chief Executive and the staff of the Skills Funding Agency will work within
the Department for Business, Innovation, and Skills (BIS). The Chief Executive will be a
civil servant, and will be accountable to the Permanent Secretary and through him to
Ministers.

237. The Act provides the Secretary of State with powers to direct the Chief Executive in
certain circumstances, but the responsibility for making decisions relating to the funding of
particular individuals or bodies lies with the Chief Executive, not the Secretary of State, who
is prohibited from giving directions to the Chief Executive in relation to individual funding
decisions.

Section 81: The Chief Executive of Skills Funding

238.  This section provides for there to be a Chief Executive of Skills Funding who will be
appointed by the Secretary of State and whose functions will be limited to England, except
where the Chief Executive participates in arrangements with devolved administrations — see
sections 107, 108 and 109 below.

239. Most provisions about the Chief Executive which could broadly be categorised as
relating to the administration of the office are contained in Schedule 4 whereas the specific
duties, powers and functions in relation to the provision of education and training are in the
main body of the Act.

Schedule 4: The Chief Executive of Skills Funding

240.  Paragraph I provides that the holder of the office of Chief Executive will exercise the
functions of the office on behalf of the Crown. It also provides that the office itself will be a
corporation sole, so that any contracts entered into, or property owned by, the Chief
Executive will pass automatically from one holder of the office to the next. Paragraph 2 sets
out how the Chief Executive will hold and vacate office, and provides that the holder of the
office will be a civil servant. Paragraphs 3 to 5 contain provision about the staff of the Chief
Executive, who will form the Skills Funding Agency. These staff may either be staff
appointed by the Chief Executive under paragraph 3, or staff provided by the Secretary of
State to the Chief Executive under secondment arrangements under paragraph 5 and will in
either case be civil servants. Paragraph 4 makes arrangements whereby the Chief Executive
may delegate the functions of the office to members of the Chief Executive’s staff and to staff
provided by the Secretary of State under paragraph 5. Paragraphs 6 to 8 make provision for
operational matters such as funding, including the payment of grants to the Chief Executive
and how these must be accounted for, and the preparation and publication of annual reports
and accounts.
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241. Paragraph 9 sets out provision for supplementary powers and restrictions, and gives
the Chief Executive additional general powers to enable him or her to perform the functions
of the office. For example, these powers would allow the Chief Executive to acquire and
dispose of land and other property, and enter into contracts. It also sets out those things that
the Chief Executive may not do. So the Chief Executive may not borrow money and may not,
without the prior consent of the Secretary of State, lend money; form, participate or invest in
a company; or form, participate in forming, or become a member of a charitable incorporated
organisation.

Apprenticeship Functions

Section 82: Apprenticeship functions

242. The Secretary of State may direct the Chief Executive of Skills Funding to designate a
person to carry out apprenticeship functions on behalf of the Chief Executive. The
Government expects that the person designated will be the Chief Executive of the National
Apprenticeship Service (NAS). The NAS will be a discrete service within the Skills Funding
Agency, and the Chief Executive of the NAS and his staff will undertake the apprenticeship
functions, including the duty to secure places for young people under the apprenticeship
scheme (section 91). Subsection (5) sets out the “apprenticeship functions” that may be
carried out under this section.

243. This section, together with the administrative arrangements in place, allows the
Secretary of State to define and regulate the relationship between the Chief Executive of
Skills Funding and the person designated to carry out the apprenticeship functions, and
contains a power for the Secretary of State to make directions to the Chief Executive of Skills
Funding requiring him to ensure that the designated person reports to the Secretary of State
on the performance of the apprenticeship functions. The “Secretary of State” in this instance
should be taken as meaning both the Secretary of State for Business, Innovation, and Skills
and the Secretary of State for Children, Schools and Families.

244.  All apprenticeship functions will be conferred by the Act on the Chief Executive of
Skills Funding. Where those functions are delegated to the Chief Executive of the NAS or
another designated person, regulations under subsection (7) may make clear which statutory
references should operate as references to the designated person, and may modify other
statutory provisions.

Apprenticeship training for persons aged 16 to 18 and certain young adults

245. Sections 83 and 84 set out the general powers relating to the provision of
apprenticeship places for young people. The local education authorities will agree with the
Chief Executive the amount and type of apprenticeship training required.

246. Within these general powers, the Chief Executive has a specific duty to secure
sufficient suitable apprenticeship places for every suitably qualified young person aged 16 to
18 who wants one. This duty is set out as the apprenticeship offer in sections 91 to 99. A
suitable place is in one of the two available chosen apprenticeship sectors, at the appropriate
level, and within the reasonable travel area of the person concerned. The definitions and
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levels in these sections relate solely to the apprenticeship scheme. The sections do not define
an apprenticeship, the characteristics of which will reflect the specification of apprenticeship
standards provided for in Part 1.

Section 83: Apprenticeship training for persons aged 16 to 18 and certain young adults
247. This section enables the Chief Executive to secure the provision of facilities for
apprenticeship training of young people, that is, people above compulsory school age but
under 19 and those aged 19 or over but under 25 who are subject to a learning difficulty
assessment. These include the people for whose training and education local education
authorities will be responsible under section 15ZA of the Education Act 1996 (inserted by
section 41 of the Act). Apprenticeship training for them will be provided in response to the
need for such training agreed with the local education authorities. The Chief Executive also
has a specific duty to secure suitable apprenticeship provision for young people aged 19 or
over but under 25 and leaving care or are subject to a learning difficulty assessment.

248.  Apprenticeship training is defined as training provided in connection with an
apprenticeship agreement, any other contract of employment or other kinds of working which
may lead to the award of apprenticeship certificates.

Section 84: Arrangements and co-operation with local education authorities

249. This section enables the Chief Executive to enter into arrangements with local
education authorities when securing apprenticeship training for young people. It also requires
the Chief Executive to co-operate with local education authorities when deciding on the
number of places for apprenticeship training to be secured. The arrangements need to
enable local education authorities to meet their responsibilities under section 41 of the Act
and to enable the Chief Executive to meet demand for apprenticeship places under the
apprenticeship scheme in accordance with section 91.

Section 85: Encouragement of training provision etc for persons within section 83
250. This sets out the general duty on the Chief Executive to promote apprenticeships for
young people to employers, and encourage them to employ young people as apprentices.

Education and training for persons aged 19 or over etc.

Section 86: Education and training for persons aged 19 or over and others subject to adult
detention

251. This section sets out the general duty of the Chief Executive to secure the provision of
“reasonable” facilities for the education and training of people aged 19 or over, (other than
those aged under 25 who are subject to learning difficulty assessment) and those who are
detained in a prison or an adult young offender institution. Facilities are “reasonable” if they
are of a quality and quantity which the Chief Executive can reasonably be expected to
provide taking account of the resources available to him or her (subsection (3)).

252.  The duties do not extend to higher education, which is the responsibility of the Higher
Education Funding Council for England. This is because the Education Act 1996 applies for
the interpretation of this Part, and section 1(4) of that Act excludes higher education from its
ambit.
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253. The duty includes funding and securing delivery of education and training for those
detained in prisons and adult young offender institutions, whether sentenced to imprisonment
or committed to prison on remand or pending trial or otherwise. This includes 18 year olds
held in adult custody (and, very rarely, those under 18), therefore aligning the category of
detained people in relation to whom the Chief Executive has responsibilities with the
category of people detained in the adult criminal justice system, thereby avoiding local
education authorities and the Chief Executive each having responsibility for the provision of
education or training in individual establishments. Local education authorities will be
responsible for all those detained within the youth justice system (which includes nearly all
those aged 17 and under, and those aged 18 who are close to the end of their sentence and
who will therefore not transfer to adult prisons). Where a person in adult detention has
already begun education or training, the Chief Executive must have regard to the desirability
of those persons continuing such programmes whilst in custody. Guidance may be issued by
the Secretary of State specifically concerning the provision of education and training for
prisoners aged 18 or under who are held in adult detention. The Chief Executive will have to
have regard to any such guidance. Feasibility of such provision as well as budgetary
considerations may be taken into account.

254.  Subsection (4) sets out the factors the Chief Executive must take into account in
exercising his or her duty under subsection (1), which include ensuring that the education and
training required by different employment and industry sectors are met. It also requires the
Chief Executive to act with a view to encouraging diversity in education and training; and to
increasing opportunities for individuals to exercise choice.

255.  The Chief Executive should make the best use of resources. This might mean that for
courses and skills where demand is more limited, the Chief Executive could decide to fund
places concentrated in particular geographical areas which have links to a particular industry
sector, rather than providing more widespread provision for smaller groups of learners.
Learners (and employers) seeking to access these more unusual courses may need to travel
(or permit employees to travel) to take up the offer of a course.

256. No distinction is drawn between full-time and part-time education in the provision
that the Chief Executive must secure.

257. “Organised leisure time occupation” is defined in subsection (7). The Chief
Executive’s duties in this regard do not apply to those who are detained in prison or adult
young offender institutions; as such facilities are provided by the prison or other institution.

Section 87: Learning aims for persons aged 19 or over: provision of facilities

258.  Sections 87, 88 and 89 re-enact provisions inserted into the Learning and Skills Act
2000 by section 86 of the Education and Skills Act 2008, but conferring functions on the
Chief Executive rather than the LSC. Section 87 places a duty on the Chief Executive to
secure the provision of proper facilities (in contrast to the reasonable facilities provided for in
section 86) for education and training to enable adults who lack particular skills to obtain
relevant qualifications. Subsection (4) of section 87 defines proper facilities as those which
are of a sufficient quantity and adequate quality to meet the reasonable needs of individuals.
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This section effectively gives higher funding priority to those adults who lack certain
particular skills to enable them to obtain relevant qualifications.

259. The broad standards of achievement (or “learning aims”) for this purpose are set out
in Schedule 5. They are a specified qualification in literacy, a specified qualification in
numeracy and a specified vocational qualification at level 2. The specification of the
particular qualifications to which the duty applies will be in regulations.

260. The duty will apply only to a learner’s first qualification at the specified level. For
example, the Chief Executive will not be under a duty to secure the provision of proper
facilities for a learner with a level 2 National Vocational Qualification (NVQ) in Beauty
Therapy who then applies for a level 2 course in Hairdressing. However, the Secretary of
State may by regulations made under section 87 provide that despite having a specified
qualification, a person is to be treated as not having that qualification. This could apply, for
example, where an individual had achieved a school leaving qualification in English or maths
but was later identified, as a result of diagnostic assessment, as having skills below the basic
levels of literacy or numeracy.

261. The qualifications will be those at relatively low levels of learning, which are
designed to equip people with basic and intermediate skills for work and everyday living

262. In performing the duty, the Chief Executive must take account of a number of factors,
such as the education and training needs in different sectors of employment. The Chief
Executive must also act with a view to encouraging diversity of education and training and to
increasing opportunities for individuals to exercise choice; and must make the best use of
resources.

Section 88: Learning aims for persons aged 19 or over: payment of tuition fees

263. This section places a duty on the Chief Executive to ensure that learners will not be
liable to pay fees for courses of study provided as a result of section 87. There are two
categories of learners that the Government intends will not generally have to pay fees for
their courses:

o Subsection (2) covers those that are at least 19 years of age and are following a course
of study for their first specified qualification in literacy, numeracy, or a specified

vocational qualification at level 2;

e Subsection (4) covers those that are at least 19 but less than 25 who are following a
course to get their first specified level 3 qualification (for example, two A-levels).

264. The intention is that these learners will not be liable to pay fees for these courses of
study.
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265. Fees include the course fees, but the Secretary of State may also specify in
regulations, which will be subject to the affirmative resolution procedure, that other fees
relating to the course; for example, examination fees and costs of diagnostic assessment, are
included. Costs which are not fees (for example, the costs of buying books, equipment and
materials) will not come within the scope of the duty.

266. Subsection (5) gives the Secretary of State the power to amend by order, which will
be subject to the affirmative resolution procedure, the relevant provisions of this section so as
to vary the ages at which learners qualify for financial help under this section. This provides
the flexibility, for example, to be able to adapt to changing economic conditions.

Section 89: Sections 87 and 88: supplementary

267. This section sets out supplementary provisions relating to regulations relating to
sections 87 and 88. Regulations may make provision about the circumstances in which a
person is to be treated as having or not having a particular qualification for the purposes of
meeting the entitlement. It also provides that sections 87 and 88 do not apply to people
detained in prisons or adult young offender institutions. This is because all learning provided
by the Chief Executive of Skills Funding will be free to learners in custody, and therefore
these sections have no practical effect for those prisoners held in adult detention.

Schedule 5: Learning aims for persons aged 19 or over

268. The Schedule sets out the learning aims for people aged 19 or over, that is the broad
categories from which qualifications may be specified as ones for which the Chief Executive
must secure proper facilities (section 87) or pay for tuition fees (section 88).

269. These categories are:

 a specified qualification in literacy (at the level of attainment in literacy at which an
adult’s skills are the minimum required to operate in day-to-day life);

e a specified qualification in numeracy (at the level of attainment in numeracy at which
an adult’s skills are the minimum required to operate in day-to-day life);

o level 2 (as demonstrated by 5 GCSEs at Grade C or above);

e level 3 (as demonstrated by 2 A-levels).
270. The Secretary of State may by regulations specify particular qualifications or
descriptions of qualifications which are to fall within scope of the duties. The Government
intends that the qualifications specified will be drawn from either the Qualifications and

Credit Framework (QCF) or the National Qualifications Framework (NQF). However, not all
qualifications in either framework will necessarily be specified.
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271.  Qualifications which might be specified in regulations include the following:
e Literacy

— level 1 certificate in Adult Literacy

e Numeracy

— entry level 3 certificate in Adult Numeracy

o Level 2

— level 2 National Vocational Qualifications (NVQs)
— Vocationally Related Qualifications (VRQs) at level 2

o Level 3

— Two or more A-levels

— One or more A-level double Award
—level 3 NVQs

— level 3 Diplomas

— International Baccalaureate

— Access to HE certificate/diploma

272. The Secretary of State may amend the Schedule by order to specify that a particular
category of qualification is no longer within scope of the duties or to add a new category of
qualification. Any such amendment will be subject to the affirmative resolution procedure.

Section 90: Encouragement of education and training for persons aged 19 or over and
others subject to adult detention

273. This section sets out the Chief Executive’s general duty to encourage participation in
education and training amongst people aged 19 or over (other than persons aged under 25
who are subject to learning difficulty assessment) and others in adult detention, and to
encourage employers to participate in providing education and training for their employees
(who fall within the Chief Executive’s remit), including by entering into apprenticeship
agreements, and to contribute to the costs of such education and training.
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The apprenticeship offer

Section 91: Duty to secure availability of apprenticeship places

274. The Chief Executive has a specific duty to secure sufficient apprenticeship places for
every suitably qualified person within one of the categories of people eligible for the offer
who wants one. This duty is one of the apprenticeship functions which is expected to be
delegated to the Chief Executive of the National Apprenticeship Service. The arrangements
for fulfilling this duty are set out in the following sections and are known as the
apprenticeship offer. Subsection (3) allows the Secretary of State to prescribe when the duty
has or has not been met.

Section 92: Election for apprenticeship offer

275. This specifies the eligibility criteria for persons who may elect for the apprenticeship
offer, and provides that a person who elects for the offer should select two apprenticeship
sectors for the purposes of the offer. Each sector will contain a number of different
frameworks. The intention is that the sectors will follow those of the Sector Skills Councils.

276. To be eligible for the offer a person has to satisfy the apprenticeship offer
requirements at level 2 or level 3, as set out in section 95. The person must also be aged
between 16 to 18; be a person aged 21 towards whom a local authority owes duties under
section 23C of the Children Act 1989, or a person towards whom a local authority owes
duties under section 23CA of that Act; or be a person of a prescribed description up to the age
of 25.

277. A person aged under 21 to whom a local authority owes duties under section 23C of
the Children Act 1989 will be a “care leaver”: a person aged 18 or over, who has been looked
after by the authority. A person to whom an authority owes duties under section 23CA of the
Children Act 1989 will be a “care leaver” to whom the authority no longer owes duties under
section 23C, but who wishes to pursue education or training: the duties provided for by
section 23CA may continue to be owed until the person reaches the age of 25.

278. Itis intended that the persons who will be described in regulations under section 92(4)
will be persons who are subject to a learning difficulty.

279. The section also provides that persons who satisfy the apprenticeship requirements at
both level 2 and 3 must choose one of those levels.

Section 93: Meaning of “apprenticeship place”

280. This defines an apprenticeship place for the purposes of the apprenticeship offer set
out in section 91. A place consists of arrangements comprising both a place on a training
course and a place for employment under an apprenticeship agreement, which together relate
to an English framework (section 15).

Section 94: Suitability and availability of apprenticeship places: further provision

281. This makes provision about the suitability and availability of apprenticeship places
and defines what is meant by the “appropriate level” of an apprenticeship place and

47



These notes refer to the Apprenticeships, Skills, Children and Learning Act 2009 (c.22)
which received Royal Assent on 12 November 2009

“reasonable travel area”. Under subsection (6) the Secretary of State must specify areas; the
Government intends that the starting point for establishing these ‘reasonable travel areas’ will
be the “travel to work areas” (TTWASs) defined by the Office for National Statistics. TTWAs
were introduced to provide self contained labour markets and indicate an area within which
the population would generally commute for the purposes of employment. The Government
expects that that the duty to secure places will usually enable young people to take places
within the specified area in which a person lives; and only, where neither choice of sector
cannot be met because there are very few or even no employers in those sectors in the
specified area, the Chief Executive might reasonably conclude that travel outside the
specified area is warranted to take up a place.

Section 95: Apprenticeship offer requirements,

Section 96: Apprenticeship offer requirements: interpretation

282. Section 95 sets out the qualifications a person must have to elect for the
apprenticeship offer at level 2 or level 3, and Section 96 contains definitions for the purposes
of section 95. These qualifications relate solely to the apprenticeship offer and do not affect
anyone’s ability to work towards an apprenticeship certificate outside the apprenticeship
offer. Under section 96(2) which qualifications count will be specified in regulations which
will be subject to the negative resolution procedure. Section 95(5) enables regulations to be
made which will set out the circumstances in which a person who appears to the Chief
Executive to have a learning difficulty is to be treated as meeting the apprenticeship offer
requirements. Persons with learning difficulties will be able to provide alternative evidence
which will be taken into account by way of satisfying the apprenticeship offer requirements at
Level 2 and Level 3. Section 95(3) provides that the Chief Executive of Skills Funding may
determine that certain qualifications awarded outside England are comparable to a specified
qualification for the purpose of entry to the apprenticeship offer. Section 95 also specifies
that a person must be available for employment under an apprenticeship agreement and
allows regulations which will be subject to the negative resolution procedure, to set out what
that means. In forming an opinion about the levels of attainment of qualifications that satisfy
the apprenticeship offer requirements, the Secretary of State must consult Ofqual under
section 96(7).

Section 97: Suspension of offer

283. The Secretary of State may suspend the apprenticeship offer in a specified
geographical area in relation to particular apprenticeship sector or at a particular level for up
to two years. This would allow the duty to secure suitable apprenticeship places to be
suspended where the economic difficulties, or other circumstances, are so severe that it
cannot be fulfilled.

Section 98: Power to amend apprenticeship offer

284. This section allows the Secretary of State to amend the age in section 92(2)(b) under
which people other than care leavers are eligible for the apprenticeship offer, currently set at
19. The section also enables the Secretary of State to amend the level of qualification for the
apprenticeship offer. The power is exercisable by order, which will be subject to the
affirmative resolution procedure.
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Chapter 2: Other functions
Funding

Section 100: Provision of financial resources

285. This section gives the Chief Executive powers to fund other persons for the purpose
of fulfilling the duties and exercising the powers vested in the Chief Executive. It provides
powers for the Chief Executive to pay persons who provide or are proposing to provide
education or training within the Chief Executive’s remit, and to pay persons who may not be
providers themselves but who supply services which support the delivery of such education
and training by providers, for example, delivery of transport and other support services. The
powers also provide for the Chief Executive to pay persons providing or proposing to provide
information, advice or guidance about education or training or connected matters.

286. A person may be any natural or legal person and includes FE colleges, private and
voluntary sector training providers and individuals. Subsection (I1)(c) allows the Chief
Executive to make direct grants to students.

287. In exercising the powers under this section, the Chief Executive must make the best
use of resources. The Chief Executive may use his own financial resources — namely the
grant provided by the Secretary of State; assist in the transfer of financial resources from one
person to another; and do either of these jointly with other persons or assist in the transfer of
financial resources from other persons who are acting jointly, for example, to jointly
commission with other Government Departments, for example the Department for Work and
Pensions, skills provision for people who have, or are likely to be made, redundant.

288.  In order to fulfil his or her powers to fund colleges and providers, the Chief Executive
will receive an annual letter setting out the available budget and the Secretary of State’s
priorities. The Government anticipates that under this section, the Chief Executive will
exercise his or her funding powers in order to fund FE colleges, training providers and others
for learning provision which responds to the choices of individuals and employers, and the
wider skills needs of the economy.

Section 101: Financial resources: conditions

289. This section permits the Chief Executive to attach conditions to the financial
resources which he or she makes available. Subsection (2) provides that these conditions may
in particular fall into three categories: information, operational or repayment. For example,
information conditions may include a requirement to provide information to the Chief
Executive or other persons so designated by the Chief Executive and could also enable the
Chief Executive and designated persons to have access to the accounts and computers, for
example, of funded persons (subsection (3)).
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290. Subsections (4) and (5) define “operational conditions”; these include a requirement
on the provider to charge fees by reference to specified criteria, the making of awards and
recovery of costs from other persons in accordance with criteria established by the Chief
Executive. Operational conditions may also place a requirement on a provider to make
available provision which meets require