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EQUALITY ACT 2010

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 2: Equality: Key Concepts

Chapter 2: Prohibited conduct

Section 19: Indirect discrimination

Effect

77. This section defines indirect discrimination for the purposes of the Act.

78. Indirect discrimination occurs when a policy which applies in the same way for
everybody has an effect which particularly disadvantages people with a protected
characteristic. Where a particular group is disadvantaged in this way, a person in that
group is indirectly discriminated against if he or she is put at that disadvantage, unless
the person applying the policy can justify it.

79. Indirect discrimination can also occur when a policy would put a person at a
disadvantage if it were applied.  This means, for example, that where a person is deterred
from doing something, such as applying for a job or taking up an offer of service,
because a policy which would be applied would result in his or her disadvantage, this
may also be indirect discrimination.

80. Indirect discrimination applies to all the protected characteristics, apart from pregnancy
and maternity.

Background

81. This section largely replaces similar provisions in previous legislation.  It applies the EU
definition of indirect discrimination, replacing pre-existing domestic definitions in the
Sex Discrimination Act 1975 and the Race Relations Act 1976, to ensure uniformity of
protection across all the protected characteristics in all areas where it applies.  However,
the extension of indirect discrimination to disability is new, coming after consultation
following the judgment of the House of Lords in the case of London Borough of
Lewisham v Malcolm [2008] UKHL 43, which concerned the interpretation of the
provision on disability-related discrimination in the Disability Discrimination Act 1995.

Examples

• A woman is forced to leave her job because her employer operates a practice that staff must
work in a shift pattern which she is unable to comply with because she needs to look after
her children at particular times of day, and no allowances are made because of those needs.
This would put women (who are shown to be more likely to be responsible for childcare)
at a disadvantage, and the employer will have indirectly discriminated against the woman
unless the practice can be justified.
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• An observant Jewish engineer who is seeking an advanced diploma decides (even though
he is sufficiently qualified to do so) not to apply to a specialist training company because
it invariably undertakes the selection exercises for the relevant course on Saturdays. The
company will have indirectly discriminated against the engineer unless the practice can be
justified.
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