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Part 2: Litigation funding and costs
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The costs sanctions against a defendant for failing to accept a claimant’ s offer to settle
generally amount to considerably less than the sanctions against a claimant for failing
to beat adefendant’ s offer to settle. Consequently, thereislessincentive for adefendant
to accept areasonabl e offer from the claimant than for a claimant to accept areasonable
offer by the defendant.

Section 55 enables rules of court to be made in relation to cases involving a claim for
money which permit a court to order an additional amount to be paid to a claimant
by a defendant who does not accept a claimant’s offer to settle where the court gives
judgement for the claimant that is at | east as advantageous as an of fer the claimant made
to settle the claim. It also confers power by order to provide that rules of court may
provide that in non-monetary claims a defendant may be required to pay an amount to
aclaimant where the court gives judgment in favour of the claimant which isat least as
advantageous as an offer the claimant made to settle the claim. These provisions will
be in addition to the current sanctions that the court may order and which are available
under Part 36 of the Civil Procedure Rules (namely the payment of interest on damages,
interest on costs and the payment of costs on an indemnity rather than astandard basis).

Subsection (1) makes provision for rules of court to be made in respect of monetary
claimsso that courts may order adefendant to pay an additional sumto aclaimant where
the court awards the claimant a benefit the value of which is at least as advantageous
as an offer the claimant made to settle the claim, which the claimant has made in
accordance with Part 36 of the Civil Procedure Rules. Subsection (2) providesthat rules
made under subsection (1) may include provision as to the assessment of whether a
judgment is at least as advantageous as an offer to settle.

Theeffect of subsection (3) isto enablethe L ord Chancellor to prescribe, asapercentage
of the value of the benefit awarded to the claimant, the maximum additional sum that
the court may order. The Lord Chancellor may prescribe different percentage values
for different values of claim (by virtue of subsection (10)).

Subsection (4) enables the Lord Chancellor to provide, by order, that rules of court
may be made to enable a court to make an order in non-monetary claims (or mixed
non-monetary and monetary claims) requiring a defendant to pay an amount to a
claimant where the court gives judgment in favour of the claimant which is at least as
advantageous as an offer the claimant made to settle the claim.
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Subsection (5) provides that in claims to which subsection (4) applies, an order made
by the Lord Chancellor must provide for the amount payable to be calculated in one or
more of three specified ways, namely by reference to costs ordered to be paid to the
claimant, or any amount of money that is awarded to the claimant in the proceedings,
or the value of any non-monetary benefit awarded to the claimant.

Subsection (6) additionally requires that any order made under subsection (4) must
provide that rules of court made under the order may include provision as to the
assessment of whether a judgment is at least as advantageous as an offer to settle, and
may provide that such rules may make provision as to the calculation of the value of
any non-monetary benefit awarded to a claimant.

Subsection (7) provides that conditions prescribed by the Lord Chancellor which must
be satisfied before an additional amount can be ordered to be paid may, in particular,
relate to the nature of the claim, the amount of money awarded to the claimant and the
value of the non-monetary benefit awarded to the claimant. The effect of subsections
(8) and (9) is that any order made by the Lord Chancellor under this section must be
made by statutory instrument subject to the negative resolution procedure.

Subsection (10) provides that rules of court made under section 55 may make different
provision in relation to different cases.

Subsection (11) defines “civil proceedings’, for the purposes of this section as
proceedings to which rules of court made under the Civil Procedure Act 1997 apply.
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