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HEALTH AND SOCIAL CARE ACT 2012

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 5—Public involvement and local gover nment

Chapter 1 — Public involvement

Healthwatch England

Section 181 - Healthwatch England

1112.

1113.

1114.

1115.

1116.

This section amends Schedule 1 to and Part 1 of the Health and Social Care Act 2008
(the 2008 Act) and makes consequential amendments to other enactmentsin relation to
the establishment of Healthwatch England as a statutory committee of the Care Quality
Commission (CQC).

Subsection (2) inserts new sub-paragraphs into paragraph 6 of Schedule 1 to
the 2008 Act. New sub-paragraph (1A) provides for the establishment of the
Healthwatch England committee of the CQC in accordance with regulations. New sub-
paragraph (1B) sets out Healthwatch England’s purpose. Healthwatch England will
be a national body representing the views of users of health and social care services,
other members of the public and Local Heathwatch organisations (as to which see
section 182).

New sub-paragraph (5A), inserted by subsection (3), requiresthe regul ations under sub-
paragraph (1A) to require the person with power to appoint members to secure that a
majority of the membersare not members of the CQC. New sub-paragraph (5B) enables
those regul ationsto specify other resultsto be secured. New sub-paragraph (5C) enables
the regulations, in particular, to make provision about eligibility for appointment as
a member, and about procedures for selecting or proposing persons to be appointed
as members. New sub-paragraph (5D) enables the regulations, in particular, to make
provision asto the removal or suspension of members and the payment of remuneration
or alowances.

Subsection (4) inserts new sections 45A to 45C into Chapter 3 of Part 1 of the 2008
Act. Subsections (1) to (6) of section 45A make provision as to the functions to be
performed by Healthwatch England. Subsection (1) provides that those functions are
functions of the CQC which the CQC must arrange for Healthwatch England to exercise
on its behalf.

Thefunctionin subsection (2) isaduty to provide L ocal Healthwatch organisationswith
advice and assistance of ageneral naturein relation to the making of arrangementswith
local authorities under section 221(1) of the Local Government and Public Involvement
in Health Act 2007 (the 2007 Act) (local arrangements relating to patient and public
involvement in health and social care), the making of arrangements, pursuant to those
arrangements, with “Loca Healthwatch contractors’ and the carrying-on of activities
mentioned in section 221(2) of the 2007 Act. Those activitiesrelateto patient and public
involvement in health and socia care. “Local Healthwatch contractors’ are persons
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(individuals or bodies) who assist a Local Healthwatch organisation to carry on those
activities or who carry on some of those activities on its behalf.

The function in subsection (3) is a power to make recommendations to English local
authorities about the making of arrangements with Local Healthwatch organisations
under section 221(1) of the 2007 Act. The function in subsection (4) is a power to
give written notice to an English local authority in circumstances where Healthwatch
England is of the view that the activities mentioned in section 221(2) are not being
properly carried onin its area.

The function in subsection (5) read with subsection (6) is a duty to advise and provide
information to the Secretary of State, the NHS Commissioning Board, Monitor and
English local authorities on various matters. Those metters are the views of users of
health or socia care services and others on their needs for such services and their
experiences of such services and the views of Local Healthwatch organisations and
other persons on the standard of provision of such services and whether or how this
could or should be improved.

The function in subsection (5) could include informing the NHS Commissioning
Board of concerns Healthwatch England has identified from feedback from Local
Healthwatch organisations about problems with, for example, the commissioning of
maternity services across England. Subsection (7) requires the Secretary of State,
the NHS Commissioning Board, Monitor and English local authorities to inform
Healthwatch England in writing of their response or proposed response, to advice given
by Healthwatch England.

Subsection (8) enables Healthwatch England to provide the CQC with advice and
information on various matters. Those matters are the views of users of health or social
care services and others on their needs for such services and their experiences of such
services and the views of Local Healthwatch organisations and other persons on the
standard of provision of such services and whether or how this could or should be
improved. Subsection (8) also requires the CQC to inform Healthwatch England in
writing of its response, or proposed response, to advice given by Healthwatch England.

The CQC is required by subsection (9) of new section 45A to publish details of
what arrangements it has made for Healthwatch England to perform its functions and
these details must be published in a separate report to that published under section 83
(annual reports of the CQC). Healthwatch England isrequired by subsection (10), when
performing functions, to have regard to particular aspects of government policy where
the Secretary of State so directs.

New section 45B requires the CQC and Healthwatch England to have regard to
any guidance from the Secretary of State on managing conflicts of interest between
themselves. It requires the CQC, in making arrangements for Healthwatch England
to exercise functions on its behalf under section 45A, and Healthwatch England, in
exercising functions on behalf of the CQC, to have regard to any guidance issued by
the Secretary of State on managing conflicts between the exercise of functions by the
CQC and the exercise of functions on behalf of the CQC by Healthwatch England.

New section 45C requires Healthwatch England to report annually to the CQC on the
viewsof usersof health or social care servicesand otherson their needsfor such services
and their experiences of such servicesand the views of L ocal Healthwatch organisations
and other persons on the standard of service provision and whether or how this could
or should be improved. It also requires Healthwatch England to publish a report
each year on how it has discharged functions during the year. Subsection (2) requires
Healthwatch England to lay before Parliament its report on how it has discharged its
functions and to send a copy of this report to the Secretary of State and to each Local
Healthwatch organi sation. Subsection (3) allows Healthwatch England to publish other
reports at other times about matters relating to health and social care. Subsection (4)
places a duty on Healthwatch England to have regard to recommendations from Local
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Heal thwatch organisationsto publish reports on particular mattersunder subsection (3).
Subsection (5) requires that before publishing reports under section 45C(1)(b) or (3)
Healthwatch England must exclude, as far asis practicable, information relating to an
individual’ s private affairswhich, if published, would seriously and prejudicially affect
that individual’ s interests or might do so.

Subsections (5) to (10) of section 181 amend section 82 of the 2008 Act which concerns
apower for the Secretary of Stateto issueadirectiontothe CQC if the Secretary of State
considersthat the CQC isfailing to carry out itsfunctions, or to carry them out properly
and enables the Secretary of State to carry out the CQC'’s functions if the CQC fails
to comply with the direction. The amendments to section 82 ensure that the Secretary
of State may similarly direct Healthwatch England if the Secretary of State considers
that it is significantly failing or has significantly failed to carry out, or properly carry
out, the functions set out in new section 45A or any other functions it is required to
discharge. If Healthwatch England fails to comply with the direction, the amendments
to section 82 enable the Secretary of State to carry out the function in question or to
arrange for someone else to carry out the function.

Subsections (11) and (12) of this section insert new subsections (1A) and (2A) into
section 83 of the 2008 Act. New subsection (1A) hasthe effect that the duty onthe CQC
to report annually on its exercise of functions does not apply in relation to its functions
under section 45A. The CQC isrequired by section 45A(1) to arrange for Healthwatch
England to carry out those functions and the preparation of annual reports on those
functions is the duty of Healthwatch England itself under section 45C(1) of the 2008
Act. New subsection (2A) inserted by subsection (12) has the effect that the CQC's
annual report on the provision of NHS care and adult social services must separately set
out and identify the contents of Healthwatch England’ s report made to it on the matters
mentioned in section 45A (5). Those matters are the views of users of health or socia
care services and others on their needs for such services and their experiences of such
services and the views of Local Healthwatch organisations and other persons on the
standard of service provision and whether or how this could or should be improved.

Subsection (13) makes consequential amendments to the Public Records Act 1958,
the House of Commons Disgualification Act 1975 and the Northern Ireland Assembly
Disqualification Act 1975 to provide that therecords of Healthwatch England are public
records for the purposes of the Public Records Act 1958 and that its members are
disqualified from being members of the House of Commonsand of the Northern Ireland
Assembly.

Subsection (14) has the effect that meetings of the Healthwatch England committee
will, in general, have to be open to the public as per the Public Bodies (Admission to
Meetings) Act 1960.

L ocal Healthwatch organisations

Section 182 — Activities relating to local care services

1128.
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This section amends section 221 of the 2007 Act as part of a set of amendmentsto Part
14 of that Act, which concernslocal arrangementsfor patient and public involvement in
health and social care. Section 221 of the 2007 Act imposes aduty on local authorities
to make contractual arrangements for the involvement of peoplein the commissioning,
provision and scrutiny of health and social services. In this context subsection (2) of
section 182 replaces references in section 221(2)(a), (b) and (c) of the 2007 Act to
“people” with references to “local people’; and subsection (8) introduces a definition
of “local people” in section 221(6).

Subsections (3) to (5) further add to the list of Local Healthwatch activities mentioned
in section 221(2) of the 2007 Act in relation to which local authorities must make
contractual arrangements. Subsection (3) adds an activity of making peopl€e's views
known and making reports and recommendations for improvementsto health and social
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care services to Healthwatch England. Subsection (4) read with subsection (5) adds
activities of reaching views on service standards and improvements, making those
views known to the Healthwatch England committee, giving advice and information
about access to local health and socia care services and about choices in relation to
these services, making recommendations to Healthwatch England to advise the CQC to
conduct special reviews or investigations or directly making such recommendations to
the CQC, making recommendations to Healthwatch England to publish reports about
particular matters relating to health or social care and assisting Healthwatch England.
I n accordance with amendments made by section 183 to section 222 of the 2007 Act the
contractual arrangementswould haveto be madewith Local Healthwatch organisations.

Subsection (6) inserts new subsection (3A) into section 221 to place aduty on personsto
whom the views of people are made known or reports or recommendations for service
improvements are made under section 221(2)(d) to have regard to those views, reports
or recommendationswhen exercising functionsrel ating to health or social care services.
Under section 221(2)(d) such views, reports or recommendations could be given or
made to persons responsible for commissioning, providing, managing or scrutinising
health or socia care services.

Subsection (7) requires the local authority to ensure that only one contract under
section 221(1) (with aLocal Healthwatch organisation) isin forceinrelation to its area
a any onetime.

Subsection (11) inserts new section 45D into the 2008 Act which provides a power for
the CQC to grant a licence for use of aregistered trademark, of which the CQC isthe
proprietor, to Local Healthwatch organisations in relation to the carrying-on of Local
Healthwatch activities. It would enable the licence to provide for the grant of a sub-
licence authorising use of the trademark by aLoca Healthwatch contractor, in relation
to the carrying-on of those activities under arrangements made by Loca Healthwatch
organisations.

Section 183 — Local authority arrangements

1133.

1134.

1135.
1136.

1137.

This section makes provision as to the contractual arrangements that a local authority
isrequired to make under section 221(1) of the 2007 Act.

Subsection (2) amends section 222 of the 2007 Act to specify who a local authority
must contract with under section 221(1) for the carrying-on of Local Healthwatch
activities. It requiresthe contractual arrangements under section 221(1) to be madewith
abody corporate which isasocial enterprise, and which satisfies any criteria prescribed
by regulations. It inserts new subsection (2A) into section 222 which provides that
the body contracted under section 221(1) is to have the function of carrying on the
Local Healthwatch activities in the area concerned and is to be known as the Local
Healthwatch organisation for that area. Qubsection (2) of section 183 also inserts new
subsection (2B) into section 222 of the 2007 Act which enables loca authorities to
authorise Local Healthwatch organisations to make arrangements (Local Healthwatch
arrangements) for other persons (Local Healthwatch contractors) (which could be
individuals or bodies) to assist them to carry on the activities or to carry on some of
the activities on their behalf.

Subsections (3) to (5) make consequential amendments to section 222 of the 2007 Act.

Subsection (6) inserts new subsections (7A) and (7B) into section 222 of the 2007
Act. New subsection (7A) places a duty on local authorities to seek to ensure that
the arrangements they make with Local Healthwatch organisations are operating
effectively and are providing value for money. Subsection (7B) requires the local
authority to publish areport of its conclusions in seeking to meet these two objectives.

Subsection (7) substitutes subsection (8) of section 222 of the 2007 Act and inserts new
subsections (9) and (10) into that section. Subsection (8) as substituted sets out when a
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body is a social enterprise for the purposes of the duty under section 222(2). For these
purposes a body is a social enterprise if it could reasonably be considered to act for
the benefit of the community in England (the community benefit test) and it satisfies
any criteriaprescribed in regulations. New subsection (9) provides aregulation-making
power to alow provision to be made about the sort of activities that are to be treated
as meeting the community benefit test and the activities that are to be treated as not
meeting it. New subsection (10) clarifiesthat “community”, for these purposes, includes
asection of the community and provides aregulation-making power to allow provision
to be made asto what constitutes a section of the community, what does not constitute
a section of the community and what may constitute a section of the community.

Subsection (9) inserts new section 222A into the 2007 Act to impose a duty on the
local authority to have regard to any guidance from the Secretary of State on managing
conflicts of interest between the making of arrangements under section 221(1) of
the 2007 Act with Local Healthwatch organisations and the carrying-on of Local
Healthwatch activities. It aso requires the local authority to require the Loca
Healthwatch organisation to have regard to such guidance.

Section 184 — Local arrangements. power to make further provision

1139.

1140.
1141.

1142.

This section amends section 223 of the 2007 Act, which concerns a duty to make
regulations concerning the contents of local authorities' contractual arrangements with
Local Healthwatch organisations under section 221(1) of the 2007 Act.

Subsection (2) makes a consequential amendment to section 223(1) of the 2007 Act.

Subsection (3) inserts new subsection (1A) into section 223 which provides a power for
the Secretary of Stateto make regulationsrequiring local authorities, in their contractual
arrangements under section 221(1), to require Local Healthwatch organisations to
include particular provision in their arrangements with Local Healthwatch contractors.

Subsection (4) makes amendments to section 223(2). These include a power for
regulations under section 223(1) or (1A) to require local authorities to include
prescribed provision in their contractual arrangements with Local Healthwatch
organisations and, similarly, to require local authorities to require Local Healthwatch
organisations in their arrangements with Local Healthwatch contractors to include
prescribed provision. The provision which may be prescribed includes provision
relating to the activities which a Local Healthwatch contractor may not carry out on
behalf of a Local Heathwatch organisation, the obtaining (by a Local Healthwatch
organisation) of a licence from the CQC for use of a trade mark, the grant of a sub-
license to a Local Healthwatch contractor, the use or infringement of the trade mark,
and the imposition of arequirement for aLocal Healthwatch organisation to act with a
view to securing that its Local Health contractors are representative of local residents
and service users or potential service users.

Section 185 - I ndependent advocacy services

1143.

1144.

1145.

This section requires local authorities to make arrangements for the provision of
independent advocacy services in relation to their area for complaints relating to the
provision of health services and, as set out in subsection (2), removes this duty from
the Secretary of State.

Subsection (1) of thissectioninserts new section 223A into the 2007 Act to requirelocal
authorities to make arrangements for the provision of independent advocacy services
in relation to their area.

Subsection (2) of new section 223A defines “independent advocacy services’. These
are services providing assistance (whether by way of representation or otherwise)
to persons making various types of complaints in relation to the provision of health
services, or to personsintending to make such complaints. Subsection (3) enablesalocal
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authority to make other arrangements for the provision of servicesto assist individuals
in connection with complaints rel ating to services provided as part of the health service.

Subsection (4) of new section 223A provides that where a local authority makes
arrangements for a person to arrange for the provision of independent advocacy
services, that person may not commission the services from a Local Healthwatch
organisation. This does not prevent local authorities from making arrangements for
the provision of independent advocacy services by Local Healthwatch organisations
directly, or by other providers.

Subsection (5) of new section 223A provides that local authorities must have regard
to the principle that, as far as practicable, the provision of independent advocacy
servicesor other services under section 223A should beindependent of the person being
complained about, or involved in investigating the complaint or adjudicating on it.

Subsection (6) of new section 223A enables the local authority to make payments to
providers of independent advocacy services or other services under section 223A and
to persons arranging for the provision of such services.

Subsection (7) of new section 223A enables the Secretary of State to make regulations
to require a provider of independent advocacy services to have in place insurance
cover against any claims that could be made against the provider for negligence whilst
providing those services.

Subsections (8) and (9) of new section 223A enable the Secretary of Stateto direct local
authorities about the exercise of functions under section 223A, and to vary or revoke
such directions. This would allow the Secretary of State to direct local authorities to,
for example, make arrangementsfor the provision of independent advocacy servicesto
aparticular level or in a particular way.

Subsections (3) and (4) of section 185 make consequential amendments to section 134
of the Mental Health Act 1983 and section 59 of the Safeguarding V ulnerable Groups
Act 2006 respectively.

Section 186 - Requests, rights of entry and referrals

1152.

1153.

1154.

Subsections (1) to (5) amend section 224 of the 2007 Act, the effect of which is to
enable the Secretary of State to make regulations to impose a duty on certain persons
such as certain providers or commissioners of health or social care services to respond
to requestsfor information, or reports or recommendations made by Loca Healthwatch
organisations or Local Healthwatch contractors when those organisations or contractors
are carrying on Local Healthwatch activities or when Local Healthwatch organisations
are discharging the duty under regulations under section 223(2)(i) to act with aview to
securing that Local Healthwatch contractors are representative of the local area.

Subsections (6) to (11) amend section 225 of the 2007 Act, the effect of which is to
reguire the Secretary of State to make regulations to impose a duty on certain persons
such as certain providers of health or social care services to allow representatives of
L ocal Healthwatch organisationsto enter and view premises and carry out observations
for the purposes of carrying-on of Local Healthwatch activities, under arrangements
under section 221(1) or Local Healthwatch arrangements.

Subsections (12) to (16) make consequential amendments to section 226 of the 2007
Act, which imposes duties on local authority overview and scrutiny committees
in relation to referrals of social care matters, including a duty to acknowledge
receipt of referrals and to keep the referrer informed of the committee's actions.
The amendments provide that those duties apply in relation to referrals by Local
Healthwatch organisations or Local Healthwatch contractors instead.
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Section 187 — Annual reports

1155.

1156.

This section amends section 227 of the 2007 Act. The effect isthat Local Healthwatch
organisations are to be required to produce an annual report for each financial year.
Thisincludes arequirement for the report to be prepared by 30 June following the end
of each financial year and copies of it to be made publicly available. Arrangements
made by local authorities under section 221 must al so have arequirement for the person
preparing the report, in deciding the manner in which it is appropriate for the report to
be made publicly available, to have regard to any guidance issued by the Secretary of
State. Thereport must be required to set out the amounts spent by the Local Healthwatch
organisation and its Local Healthwatch contractors and what those amounts were spent
on.

Subsection (5) amends section 227(4) of the 2007 Act to ensure that arrangements made
by local authorities under section 221 must require copies of the annual reports to be
sent to the NHS Commissioning Board, relevant CCGs and Healthwatch England in
addition to the categories of persons to whom such reports were previously required
to be sent. Under the amendments made by subsection (5), those categories no longer
include the Secretary of State.

Section 188 — Transitional arrangements

1157.

1158.

This section is intended to assist local authorities to transfer arrangements
under section 221(1) of the 2007 Act to Local Healthwatch organisations, upon
commencement of the provisions amending the 2007 Act. The Secretary of State under
subsection (2) may make a scheme to transfer property, rights and liabilities from the
current persons with whom arrangements under section 221 have been made to the
new Local Healthwatch organisations. Subsections (3) to (9) set out further details
in respect of property and staff transfer schemes which may be made. A scheme
may make provision for transfer of staff and may make provision which is the same
or similar to the Transfer of Undertakings (Protection of Employment) Regulations
2006 (S.I. 2006/246) (subsection (3)). The scheme may transfer property, rights and
liabilities, including those that could not otherwise be transferred (subsection (4)).
New rights can be created, or liabilities imposed, in relation to the property or rights
transferred (subsection (5)). Provision may be made in the scheme about the continuing
effect of things a person ("the transferor"- the person from whom the things are being
transferred) has done in respect of the things transferred. Provision may also be made
about the continuation of things done in relation to the transferor in respect of the
things transferred (subsection (6)). A scheme can provide for the continuation of legal
proceedings (subsection (7)).

Subsection (8) enablesthe Secretary of State’ sschemeto requirealocal authority to pay
compensation to thetransferor and to requirethelocal authority to determinetheamount
of the compensation or to give powersto the Secretary of State to do so. A scheme may
also make supplementary, incidental and consequential provision (subsection (9)).

Section 189 — Consequential provision

1159.

This section makes amendments to various provisions of legislation consequent on the
provisions relating to Local Healthwatch organisations.

Chapter 2 — Local Government

Scrutiny functions of local authorities

Section 190 - Scrutiny functions of local authorities

1160.

This section amends section 244 of the NHS Act which concerns a power to make
regulations on review and scrutiny of matters relating to the health service (health
scrutiny) by local authority overview and scrutiny committees. Amongst other things,
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1162.

1163.

1164.

1165.

1166.

1167.

These notes refer to the Health and Social Care Act 2012
(c.7) which received Royal Assent on 27 March 2012

the amendments have the effect that the regulations may make provision relating
to health scrutiny by local authorities themselves. The amendments enable those
regulations to authorise the local authority to arrange for an overview and scrutiny
committee to discharge the health scrutiny functions.

Subsection (2) of this section amends subsection (2) of section 244 of the NHS Act
so that the regulation-making power it confers applies in relation to health scrutiny
by a local authority itself as opposed to an overview and scrutiny committee of a
local authority. Local authorities will no longer be required to have overview and
scrutiny committees to discharge health scrutiny functions, but will continue to have
such functions (under regulations under section 244), which they will, in general, be
abletodischargein variousways. For example, local authoritiesmay chooseto continue
to operate their existing health overview and scrutiny committees, or may choose to put
in place other arrangements such as appointing committees involving members of the
public. As such, the amendments made by this section will not prevent alocal authority
having an overview and scrutiny committee to discharge its health scrutiny functions.

The regulation-making powers previously enabled provision to be made on the matters
on which an NHS body must consult the local authority overview and scrutiny
committee and to require officers of NHS bodies to attend before the committee to
answer questions and NHS bodies to provide information to it. The amendments to
subsection (2) of section 244 will instead provide that requirements to consult the
local authority, to attend before it and to provide information to it can be applied
to or in relation to “relevant NHS bodies’ or “relevant health service providers’.
This will potentially include CCGs, the NHS Commissioning Board and providers of
health services commissioned by the NHS Commissioning Board, CCGs and the local
authority, including independent sector providers.

Subsection (3) inserts new subsections (2ZA), (2ZB), (2ZC), (2ZD) and (2ZE) into
section 244 of the NHS Act.

New subsection (2ZA) sets out the additional provision which may be made where
regulations by virtue of subsection (2)(c) of section 244 make provision asto matterson
which relevant NHS bodies or relevant health service providers must consult the local
authority. This includes provision as to circumstances in which those matters may be
referred to the Secretary of State, Monitor, or the NHS Commissioning Board. It also
includes provision conferring powers on the Secretary of State to give directionsto the
NHS Commissioning Board and on the NHS Commissioning Board to give directions
to aCCG.

New subsection (2ZB) sets out further details of the powersto give directions that may
be conferred under new subsection (2ZA). New subsection (2ZC) enables regulations
under new subsection (2ZA) to either disapply any provision of section 101 of the
local Government Act 1972 in relation to the local authority’s discharge of the
function of making referrals, or to provide for such provision to apply with prescribed
modifications. For example, this would enable the regulations to prevent the local
authority from arranging for a committee to discharge the function of making such
referrals under section 101 of the Local Government Act 1972. New subsection (2ZD)
provides that the local authority’s health scrutiny functions are not functions of an
executive of the authority under executive arrangements. This means that, under such
arrangements, the functions would be functions of the local authority as awhole.

New subsection (2ZE) enables regulations under the amended section 244 to authorise
alocal authority to arrange for its functions, under the regulations, to be discharged by
an overview and scrutiny committee.

Subsection (4) inserts adefinition of “relevant NHS body” and “relevant health service
provider” into section 244. Subsection (5) inserts a definition of “member” in relation
to various NHS bodies or certain “relevant health service providers’.
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Subsection (9) amends section 21 of the Local Government Act 2000 to remove the
requirement on local authorities to have health overview and scrutiny committees and
to make clear that the prohibition on overview and scrutiny committees discharging
particular functions does not extend to functions conferred by virtue of regulations
under new subsection (2ZE) of section 244 of the NHS Act. This would ensure that
local authoritiesare not prevented from arranging for overview and scrutiny committees
to discharge health scrutiny functions. Subsection (10) makes similar amendments to
section 9F of the Local Government Act 2000 (which will replace section 21 by virtue
of the Localism Act 2011).

Section 191 — Amendments consequential on section 190

1169.

1170.

1171

1172.

This section makes consequential amendments to existing provisions on scrutiny in
the NHS Act. Subsections (1) to (5) of this section amend section 245 of the NHS
Act which enables regulations to be made enabling local authorities to discharge their
scrutiny functions with each other through a joint overview and scrutiny committee,
and to make certain other arrangements. The amendments made by subsections (1), (2)
and (3) ensure that section 245 reflects the amendments made to section 244 whereby
the regulation-making powers apply in relation to local authorities directly as opposed
to overview and scrutiny committees. This effectively enables regulations to continue
to enable local authorities to make joint or other scrutiny arrangements.

Subsection (4) hasthe effect that the regul ation-making power in section 245 includes a
power to provide that where alocal authority arrangesfor ajoint overview and scrutiny
committee to exercise any of its health scrutiny functions, the local authority may not
discharge that function.

Subsections (6) to (9) amend section 246 of the NHS Act. Section 246 provides
that in relation to business discussed at a meeting of an overview and scrutiny
committee, information is exempt information for the purposes of provisions of the
Local Government Act 1972 if certain conditions are met. Those provisions enable
certain local authorities to exclude the public from meetings whenever it is likely that
exempt information would otherwise be disclosed. The changes made by subsections
(6) to (9) reflect the changes to section 244 under which scrutiny functions can be
conferred directly on local authorities and could be discharged by committees. This
ensures that, as with the current situation for health overview and scrutiny committees,
if there is certain information being discussed in relation to health scrutiny functions
at meetings — for example, commercially confidential material — the public can be
excluded from meetings.

Subsections (10) to (13) amend section 247 of the NHS Act which makes provision in
relation to scrutiny by the Common Council for the City of London. The amendments
made by subsections (10) to (13) ensure that section 247 reflects the amendments
made to section 244 under which scrutiny functions can be conferred directly on local
authorities and could be discharged by committees. The Common Council will have
flexibility like other local authorities in discharging its health scrutiny functions.

Joint strategic needs assessments and strategies

Section 192 — Joint strategic needs assessments

1173.

This section amends section 116 of the Loca Government and Public Involvement
in Health Act 2007 (the 2007 Act), so that a local authority, and CCGs that have a
boundary within or overlapping or coinciding with that local authority, have a duty
to prepare ajoint strategic needs assessment or assessment of relevant needs. A joint
strategic needs assessment is essentially a process to identify the current and future
health and social care needs of a population in aloca authority area.
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Subsection (2) amends subsection (4) of section 116 of the 2007 Act so that the duty to
prepare the assessment of relevant needs is transferred from each partner PCT to each
partner CCG of the local authority.

Subsection (3) amends subsection (6) of section 116 of the 2007 Act which sets out
when thereis arelevant need for the purposes of section 116. The amendments replace
referencesto apartner PCT with referencesto partner CCGs. They also widen the scope
of a “relevant need” so that it covers both the current and future needs of the local
population, and not just current needs.

Subsection (4) amends subsection (7) of section 116 of the 2007 Act to replace
referencesto “the partner PCT” with references to “the partner clinical commissioning
group or the National Health Service Commissioning Board”.

Subsection (5) amends subsection (8) of section 116 of the 2007 Act so that the duty to
co-operate transfers from each partner PCT to each partner CCG of the local authority.

Subsection (5) aso imposes an additional duty on CCGsand local authoritiestoinvolve
the Local Healthwatch organisation and the people who live or work in the local
authority’ s areawhen preparing their joint strategic needs assessment. This subsection
also replaces the duty to consult each relevant district council when preparing the
assessment with a duty to involve each such council.

Subsection (6) inserts a new subsection (8A) into section 116 of the 2007 Act to enable
the local authority or partner CCG to consult any person it thinks appropriate when
preparing the joint strategic needs assessment.

Subsection (7) substitutes the definition of “partner PCT” with a definition of “partner
clinical commissioning group” and makes consequential amendments to the definition
of “relevant district council”.

Section 193 — Joint health and wellbeing strategies

1181

1182.

1183.

1184.

1185.

This section inserts new sections 116A and 116B into the 2007 Act. New section 116A
imposes a duty on local authorities and CCGs to produce “ajoint health and wellbeing
strategy” for meeting the needs identified in the joint strategic needs assessment.

New section 116B imposes a duty on partner CCGs, the local authority and the NHS
Commissioning Board (in relation to its local commissioning responsibilities) to have
regard to the joint strategic needs assessment and joint health and wellbeing strategy
when carrying out their functions.

Section 116A does not specify the form the joint health and wellbeing strategy should
take. It requires a strategy for meeting the needs identified in the joint strategic needs
assessment to be prepared, and requires the local authority and partner CCGs to have
regard to the Secretary of State’' s mandate under section 13A of the NHS Act and any
guidance issued by the Secretary of State when preparing the strategy. For example,
subject to guidance, the strategy could be high level and strategic, focusing on the
interface between the NHS, socia care and public health commissioning, rather than
being adetailed study of all the commissioning across health and social careinthelocal
authority area.

Subsections (1) and (2) of new section 116A have the effect that where an assessment
of relevant needs is prepared under section 116, the local authority and each partner
CCG must prepare a strategy for meeting those needs.

Subsection (3) requires the local authority and its partner CCGs to consider how the
needs in the joint strategic needs assessment could more effectively be met through the
use of flexibilities available under section 75 of the NHS Act, such as pooled budgets,
when preparing the joint health and wellbeing strategy.
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Subsection (4) requires the local authority and its partner CCGs to have regard to the
Secretary of State's mandate to the NHS Commissioning Board when preparing the
joint health and wellbeing strategy. It also requires them to have regard to guidance
issued by the Secretary of State in preparing the strategy. This duty mirrors the duty of
alocal authority and partner CCGsto have regard to guidance on the preparation of the
joint strategic needs assessments under section 116 of the 2007 Act.

Subsection (5) imposes an additional duty on CCGs and local authoritiesto involve the
Local Healthwatch organisation and the peoplewho live or work in thelocal authority’s
area when preparing the joint health and wellbeing strategy. Thisis similar to the duty
imposed by section 192(5) in relation to the joint strategic needs assessment.

Subsection (6) requires the local authority to publish the joint health and wellbeing
strategy .

Subsection (7) enables the local authority and partner CCGs to include in the strategy
their views on how arrangements for the provision of health-related services could
be more closely integrated with arrangements for the provision of health services and
socia care servicesin the area.

Subsection (1) of section 116B places a duty on a local authority, and each partner
CCG in exercising functionsto have regard to any joint strategic needs assessment and
joint health and wellbeing strategy which is relevant to the exercise of those functions.
Subsection (2) places a duty on the NHS Commissioning Board to have regard to
any joint strategic needs assessment and joint health and wellbeing strategy which is
relevant to itslocal commissioning functions when discharging those functions.

Health and Wellbeing Boards: establishment

Section 194 — Establishment of Health and Wellbeing Boards

1191

1192.

1193.

1194.

1195.

This section requires each upper tier local authority to establish aHealth and Wellbeing
Board for its area (subsection (1)).

The section also sets out their membership (subsection (2)). This includes the director
of children’s services, the director of adult social services and the director of public
health. There must be at least one elected representative, which may be the eected
mayor or leader of the local authority and/or a councillor or councillors nominated by
them (subsections (3) and (4)). The Loca Healthwatch organisation and each relevant
CCG must also appoint representatives (subsections (5) and (6)). A CCG may, with
the consent of the Health and Wellbeing Board, be represented by the representative of
another CCG which has a boundary within or coinciding with the local authority area
(subsection (7)).

Subsection (8) enables the Board to appoint additional persons as members. The
local authority will aso be able to invite other persons or representatives of other
persons to become members, for example local voluntary groups or service providers
(subsection (2)(g)). Subsection (9) requires the local authority to consult the Health
and Wellbeing Board before appointing additional persons after the Board has been
established. Subsection (10) requires each relevant CCG to co-operate with the Health
and Wellbeing Board in the exercise of the Board’ s functions.

Subsection (11) provides that the Health and Wellbeing Board is a committee of the
local authority and isto betreated asif it were appointed under section 102 of the Local
Government Act 1972.

Subsection (12) enables regulations to be made to disapply legislation which appliesin
relation to committees appointed under section 102 of the Local Government Act 1972
or to provide for such legislation to apply with modifications in relation to Health and
Wellbeing Boards.
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Health and Wellbeing Boards: functions

Section 195 — Duty to encourage integrated working

1196.

1197.

1198.

1199.

This section imposes a duty on Health and Wellbeing Boards to encourage integrated
working between commissioners of NHS, public health and social care services for
the advancement of the health and wellbeing of the local population. A Health and
Wellbeing Board must provide advice, assistance or other support in order to encourage
partnership arrangements such as the devel oping of agreementsto pool budgets or make
lead commissioning arrangements under section 75 of the NHS Act.

Subsection (1) requires aHealth and Wellbeing Board, for the purpose of advancing the
health and wellbeing of the peoplein itsarea, to encourage persons who arrange for the
provision of health or social care servicesin its areato work in an integrated manner.

Subsection (2) requiresthe Health and Wellbeing Board, in particular, to provide advice,
assistance or other support as it thinks appropriate for the purpose of encouraging
arrangements under section 75 of the NHS Act. These are arrangements under which,
for example, NHS bodies and local authorities agree to exercise specified functions of
each other or pool funds.

Subsection (3) enables the Health and Wellbeing Board to encourage persons who
arrange for the provision of services related to wider determinants of heath (health-
related services), such as housing, to work closely with the Board; while subsection (4)
enables the Board to encourage such persons to work closely with commissioners of
health and social care services. Subsection (6) defines expressions such as “health
services’, “health-related services’ and “social care services’ for the purposes of this
section.

Section 196 — Other functions of Health and Wellbeing Boards

1200.
1201.

1202.

1203.

1204.

This section makes provision about the functions of Health and Wellbeing Boards.

Subsection (1) requires the functions of CCGs and local authorities of preparing joint
strategic needs assessments and joint health and wellbeing strategies to be discharged
by a Health and Wellbeing Board.

Subsection (2) enables the local authority to delegate any functions exercisable by
it to the Health and Wellbeing Board it established. This could, where appropriate,
potentially extend to functionsrel ating to wider determinants of health, such ashousing,
that affect the health and wellbeing of the population.

Subsection (3) enables aHealth and Wellbeing Board to inform thelocal authority of its
viewsonwhether the authority isdischarging itsduty to haveregardto thejoint strategic
needs assessment and joint health and wellbeing strategy in discharging functions.

Subsection (4) preventsthe local authority from delegating its scrutiny function (under
section 244 of the NHS Act) to the Health and Wellbeing Board.

Health and Wellbeing Boards: supplementary

Section 197 - Participation of the NHS Commissioning Board

1205.

This section provides for participation of the NHS Commissioning Board in a Health
and Wellbeing Board' s activities. The NHS Commissioning Board will be required to
appoint a representative to participate in the preparation of the joint strategic needs
assessment and joint health and wellbeing strategy. It will aso be required, upon
request of the Health and Wellbeing Board, to appoint a representative for the purpose
of considering a matter in relation to its local commissioning responsibilities — for
example primary medical services commissioning. This could also involve taking part
in discussions to improve joint working.
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Subsections (1) and (2) have the effect that where a Health and Wellbeing Board is
preparing an assessment of relevant needs under section 116 of the 2007 Act or ajoint
health and wellbeing strategy under section 116A of that Act, the NHS Commissioning
Board must appoint arepresentative to participate in the preparation of the assessment
or strategy.

Subsections (3) and (4) have the effect that where a Health and Wellbeing Board
is considering a matter that relates to the NHS Commissioning Board's exercise
or proposed exercise of commissioning functions in relation to the area of the
local authority that established the Health and Wellbeing Board, then if the Health
and Wellbeing Board so requests, the NHS Commissioning Board must appoint a
representative to participate in the consideration of that matter.

Subsection (5) enables the NHS Commissioning Board to appoint as its representative
someone other than amember or employee of its, subject to the agreement of the Health
and Wellbeing Board.

Subsection (6) defines “commissioning functions” in relation to the NHS
Commissioning Board, and it defines “the health service”.

Section 198 - Discharge of functions of Health and Wellbeing Boards

1210.

This section makes further provision about how the functions of Health and Wellbeing
Boards could be discharged across local authority boundaries by enabling them to
arrange for their functions to be exercised jointly. It enables the Boards to arrange for
ajoint sub-committee to advise them.

Section 199 — Supply of information to Health and Wellbeing Boards

1211

This section allows a Health and Wellbeing Board to request the provision of
information from certain persons, for example, the Local Healthwatch organisation
represented on the Board and the CCGs so represented, for the purpose of enabling
or assisting it to perform functions. Subsection (2) requires those persons to supply
the information. Subsection (4) requires that the information requested must relate to a
function of the person from whom the information is requested, or a person in respect
of whom a function is exercisable by that person. For example, information could be
requested to support the analysis within the joint strategic needs assessment or the
development of the joint health and wellbeing strategy. Subsection (3) requires the
information supplied to be used only for the purpose of enabling or helping the Health
and Wellbeing Board to exercise its functions.

CareTrusts

Section 200 — Care Trusts

1212.

1213.

1214.

This section amends section 77 of the NHS Act to make it possible for NHS foundation
trusts or CCGs, aongside local authorities, to form Care Trusts, if they decided that
this was the best way to meet the needs of their local populations. The section also
makes amendments that abolish the direct role of the Secretary of State in the process
of forming or removing the designation of a Care Trust.

Care Trusts, provision for which is made in section 77 of the NHS Act, provide
opportunities for close integrated working across health and social care services..

Subsections (1), (11) and (12) make changes to subsections (1), (10) and (12) of
section 77 of the NHS Act to make it possible for foundation trusts and CCGs to be
designated as Care Trusts. Current legislation makes no provision for Care Trusts to
be formed with any NHS partners other than PCTs and NHS trusts. Provisionsin other
Parts of this Act for the abolition of PCTs and NHS trusts mean that Care Trusts,
in their current form, would cease to exist without these changes. Inclusion of NHS
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These notes refer to the Health and Social Care Act 2012
(c.7) which received Royal Assent on 27 March 2012

foundation trusts and CCGs in subsection (10) of section 77 ensures that forming the
Care Trust will not affect any of their core functions, rights or responsibilities. In
addition, new subsection (5D) (inserted by subsection (7)) enables the parties to agree
to act separately or jointly in respect of dutiesimposed by section 77 on the NHS body
and local authorities.

Subsections (1), (2) and (5) to (7) address subsections (1) and (5) of Section 77 of the
NHS Act; subsections (2) and (5) in particular insert new subsections (1A), (5A), (5B),
(5C) and (5D). These changes end the direct involvement of the Secretary of State in
the process of forming a Care Trust or removing a designation as a Care Trust. This
includes removing the Secretary of State from any direct involvement in specifying the
area of the Care Trust. The decision to form or remove the designation of a Care Trust
would befor local bodies and they would make the designation themselves. Subsection
(4) makes amendments to subsection (4) of section 77 which enables the designated
NHS body to also be able to perform the health related functions of the local authority
in agreed areas of that local authority, even though it may not exercise NHS functions
inthat area. In future the area served by the Care Trust will be agreed by the NHS body
and local authority in the Care Trust arrangement rather than by Secretary of State and
thiswill beinfluenced by the scope of their partnership agreement and the areas which
the NHS body and local authority cover.

Repealing subsections (2) and (3) of section 77 of the NHS A ct removesthe requirement
to make a joint application to the Secretary of State for designation as a Care Trust.
Subsection (1)(c) to (f) provides that the NHS body and the local authority wishing to
form a Care Trust must satisfy themselves that the Care Trust arrangement would lead
to animprovement in the health or care outcomesfor their local populations. Subsection
(2) of section 200 inserts new sections (1A) and (1B) into section 77 which require the
body and the local authority to publish and consult on their reasoning and the proposed
Care Trust governance arrangements. Regulations may prescribe the manner and form
of the consultation, when a consultation must commence, how long the consultation
period must be and what actions must happen after consultation. This could include
publishing the date on which the Care Trust designation would begin (or end in the case
that the Care Trust designation was removed) and the names of the bodiesinvolved in
the Care Trust.

Subsections (2) and (5) (in particular, new subsections (1B) and (5B)) provide that
having decided to form a Care Trust or remove aCare Trust designation, the NHS body
and the local authority will have to notify interested parties. The prescribed persons
to be notified could include the NHS Commissioning Board, Monitor, the lead el ected
member of the local authority and the Care Quality Commission. In addition, if local
Health and Wellbeing Boards are established, notification would be extended to cover
those Boards.

Theintention isthat the NHS and health related functions of the local authority should
be exercised together as far as possible in order to provide or commission integrated
services.

Subsections (13) to (15) are saving provisions. Subsection (13) ensures that that the
requirement to consult (see new subsection (1A)) before being designated as a Care
Trust will not apply to Care Truststhat have already gone through the process under the
previous|egidlative requirements. Care Truststhat have already met those requirements
will not have to fulfil any additional requirements to enable them to remain as Care
Trusts.

Subsections (14) and (15) provide that an NHS trust or PCT which became a Care
Trust prior to the commencement of the new provisions but then decided to cancel the
arrangement after commencement of this Section, will till need to notify the Secretary
of State, who will amend the establishment order to remove the words ‘Care Trust’
fromitstitle. These provisionswill remain in force until the point when PCTsand NHS
trusts are abolished. This is because the name of a PCT or NHS trust is set out in its
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(c.7) which received Royal Assent on 27 March 2012

establishment order which could only be amended by an order made by the Secretary
of State. By repealing subsection (6) of Section 77 the requirement than an NHS body
must include the words “Care Trust” in itstitle or branding is removed.

Chapter 3—The Health Service Commissioner for England

Section 201 — Disclosure of reports etc. by the Health Service Commissioner

1221. This section amends section 14 of the Health Service Commissioners Act 1993 to
enable the Health Service Commissioner for England, more commonly known as the
Health Service Ombudsman, to share complaints investigation reports and statements
of reasons with such persons as the Ombudsman thinks appropriate. The recipients of
such reports and statements of reasons would, in practice, largely be part of the NHS
in England.
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