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CONSUMER RIGHTSACT 2015

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 1. Consumer Contractsfor Goods, Digital Content and Services

Chapter 4 Services

What statutory rightsarethereunder a services contract?

Section 49: Service to be performed with reasonable care and skill
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This Section corresponds to section 13 of the SGSA but, as with all the provisionsin
Part 1 of the Act, it only relatesto contracts between traders and consumers, specifically
here, where atrader suppliesaserviceto aconsumer. It removesthe legalistic reference
to an ‘implied term’ that is in the SGSA and simply says that every contract where
a trader supplies a service to a consumer includes a term that the service must be
performed with reasonable care and skill. The standard that the trader must meet in
section 49 and in section 13 of the SGSA however isthe same and if the trader does not
meet the test of “reasonable care and skill”, the trader will be in breach of contract.

“Reasonable care and skill” focuses on the way a service has been carried out, rather
than the end result of the service. Thismeansthat, if atrader has not provided a service
with reasonable care and skill, they will be in breach of this right, whatever the end
result.

This provision does not include a definition of “reasonable care and skill”. Thisisto
allow the standard to be flexible between sectors and industries. It is also to reflect that
current case law provides guidance on this meaning and, further, that future case law
might elaborate on that guidance. It is generally accepted that relevant to whether a
person has met the standard of reasonable care and skill are industry standards or codes
of practice. The price paid for the service can also be a factor in determining the level
of care and skill that needs to be exercised in order to be reasonable. For example, a
consumer might expect alower standard of care and skill from aquick and cheap repair
service than from a more expensive and thorough one.

For example, if an individual engages a high-cost, specialized gardener to landscape
his/her garden, that gardening service must be provided with reasonable care and skill.
If the gardener does not cut and treat the grass to the industry standard, it islikely that
a court would find that the gardener did not exercise reasonable care and skill and the
consumer would have the right to remedies (explained below).
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