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CRIMINAL JUSTICE AND COURTSACT 2015

EXPLANATORY NOTES

INTRODUCTION

1

These explanatory notes relate to the Criminal Justice and Courts Act 2015 which
received Royal Assent on 12 February 2015. The notes have been prepared by the
Ministry of Justice in order to assist the reader in understanding the Act. They do not
form part of the Act and have not been endorsed by Parliament.

The notes need to be read in conjunction with the Act. They are not, and are not meant
to be, a comprehensive description of the Act. So where a section or part of a section
does not seem to require any explanation or comment, noneis given.

SUMMARY AND BACKGROUND

3.
4,

The Actisin 5 Parts and contains 16 Schedules.

Part 1 and Schedules 1 to 8 make provision about criminal justice including provision
about sentencing and the release and recall of offenders, the electronic monitoring of
offenders released on licence, drug testing in prisons and about the giving of cautions.
Part 1 also contains provision about certain offences and sentences.

Part 2 and Schedules 9 and 10 make provision about the detention of young offenders,
about giving cautions and conditional cautions to youths and about referral orders.

Part 3 and Schedules 11 to 15 make provision about courts and tribunals including
provision creating a new procedure for use in criminal proceedings in the magistrates
courts in certain circumstances, provision about the committal of young offenders
to the Crown Court for sentence, provision about the recovery of the costs of the
crimina courts from offenders, provision about fundamental dishonesty in personal
injury claims and the offer of inducements to bring personal injury claims, provision
about appeals and costsin civil proceedings, provision about juries and members of the
Court Martial and provision about reporting restrictions applying to under-18s.

Part 4 and Schedule 16 make provision about the refusal by the High Court and the
Upper Tribunal of relief in judicia review proceedings, about funding and costs in
relation to such proceedings and about the procedure for certain planning proceedings.

Part 5 contains a power to make provision consegquential on or supplementary or
incidental to the other provisions of the Act and general provisions including about the
commencement of the Act and its extent.

Part 1 —Criminal Justice

0.

Inthe Legal Aid, Sentencing and Punishment of Offenders Act 2012 the Government
implemented a number of sentencing reforms following the consultation paper


http://www.legislation.gov.uk/id/ukpga/2015/2/part/1
http://www.legislation.gov.uk/id/ukpga/2015/2/part/2
http://www.legislation.gov.uk/id/ukpga/2015/2/part/3
http://www.legislation.gov.uk/id/ukpga/2015/2/part/4
http://www.legislation.gov.uk/id/ukpga/2015/2/part/5
http://www.legislation.gov.uk/id/ukpga/2015/2/part/1
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entitled "Breaking the Cycle: Effective Punishment, Rehabilitation and Sentencing of
Offenders'®,

Adding certain offences, including those of weapons training for terrorist purposes
and causing gunpowder or other explosive substances to explode with intent, to the
enhanced dangerous offenders sentencing scheme - The current enhanced dangerous
offenders sentencing scheme, introduced by the Legal Aid, Sentencing and Punishment
of Offenders Act 2012, was commenced in December 2012 and already covers some
serious terrorism offences. The effect of these provisionsis that offenders will qualify
for an automatic life sentence where they have previously been convicted of an offence
included in the scheme (and had a sentence of at least 10 years imposed on both
occas ons)z; offenders with previous convictions for these offences will satisfy one of
the conditions for getting an Extended Determinate Sentence. Where these offences do
not already carry alife sentence, these provisions aso increase the relevant maximum
penaltiesto life.

Amending the release arrangements for offenders who receive an Extended
Determinate Sentence so that, in all cases, they will not be entitled to automatic release
at the two thirds point and will only get early release if the Parole Board directs
release - At present offenders convicted of sexual and/or violent offences listed in
Schedule 15 to the Criminal Justice Act 2003, who the courts believe are dangerous, can
receive an Extended Determinate Sentence under which they must serve at least two-
thirds of their custodial term before they are released into the community on licence.

Currently, some of these offenders receive automatic release after two-thirds of their
custodial term, whilst in more serious cases release is subject to the discretion of the
Parole Board from that point to the end of the custodial term. Section 4 of this Act
amendsthe law so that every offender who receives an Extended Determinate Sentence
will only be released into the community on licence, before the end of their custodial
term, if the Parole Board directs their release rather than being automatically released.

Creation of a new custodia sentence for certain terrorism-related and sexual offences
(including rape or attempted rape of a child) whereby adult offenders sentenced for
these offences will not be entitled to automatic release half way through their sentence
and will only get early releaseif the Parole Board directs release — At present offenders
convicted of these terrorism-related and/or sexual offences who receive a standard
determinate sentence are automatically released half way through their prison sentence.
These provisions amend the law so that offenders would apply to the Parole Board
for early release at that point and, if no decision to release was taken (at that point or
on any subsequent Parole Board consideration), they would remain in prison until the
end of their custodial term. This changeisintended to ensure that persons convicted of
serious terrorism-related offences and sexual offenders are not released early without
any consideration of their risk. The new sentence will be made up of a custodial term
and amandatory year of licenceto be served subsequently, to ensure that those who end
up serving their whole custodial terms are not released without supervision. Section 6
and Schedule 1 implement these changes.

Introducing power s to enable offenders serving custodial sentencesto be tracked
on licence as a mandatory condition — Currently offenders released on licence can
be electronically monitored on a discretionary basis on release from prison under
section 62 of the Criminal Justice and Court Services Act 2000. These provisions
allow for the electronic monitoring of compliance with another licence condition or
the electronic monitoring of the offender’s whereabouts as a licence condition in its
own right. In practice, the available technology has only allowed for the electronic
monitoring of acurfew condition. However, technological advances mean that it will be
possibleto effectively track offenders using GPS and other | ocation tracking technol ogy

http://webarchive.national archives.gov.uk/20120119200607/http:/www.j usti ce.gov.uk/consultations/docs/breaking-the-
cycle.pdf

Unless the court is of the opinion that there are particular circumstances which relate to the offence, the previous offence or
to the offender which would make it unjust to do so in al the circumstances (s.224A(2) of the Criminal Justice Act 2003).


http://webarchive.nationalarchives.gov.uk/20120119200607/http:/www.justice.gov.uk/consultations/docs/breaking-the-cycle.pdf
http://webarchive.nationalarchives.gov.uk/20120119200607/http:/www.justice.gov.uk/consultations/docs/breaking-the-cycle.pdf
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and the Government intends to enabl e the use of electronic monitoring morewidely. On
9 May 2013 the Justice Secretary announced that the Government would beintroducing
GPS satellite tracking of offenders to monitor them more closely in the community.

Section 7 and Schedule 2 enable the Secretary of State to extend the use of electronic
monitoring to provide for offenders to be subject to electronic monitoring, including
monitoring of the offender’ swhereabouts, asacompulsory licence condition on release
from prison.

Power for the Secretary of State to appoint “recall adjudicators’ to review the detention
of recalled determinate sentence prisoners — Offenders serving determinate sentences
who are recalled to prison for breaching their licence conditions are entitled, under the
Criminal Justice Act 2003, to have their cases referred to the Parole Board to review
their detention. Section 8 and Schedule 3 remove the statutory requirementsin the 2003
Act for the Secretary of State to refer determinate sentence recalled prisoners to the
Parole Board and replaces references to the Board in that context with referencesto a
“recall adjudicator”. The Secretary of State is able to appoint the Parole Board or any
other person to be arecall adjudicator.

Like the Board, recall adjudicators will have the power to direct the release of recalled
prisoners, to decide not to release or to refer the case for an oral hearing. Provision is
also made for the Secretary of State to issue procedural rules for recall adjudicators,
to make payments to adjudicators, and to appoint a chief recall adjudicator to oversee
recall adjudicators and issue guidance.

Introducing a new statutory test for the re-release of recalled determinate sentence
offenders to ensure that prolific and repeat offenders who are persistently non-
compliant can be given a standard recall rather than repeated fixed term recalls - The
Criminal Justice Act 2003 providesthat prisonersreleased on licence can, if they breach
their conditions, be recalled to prison either:

a) for afixed period of 28 days at the end of which they are released automatically (a
fixed termrecall); or

b) for the remainder of their sentence, subject to discretionary release by a recall
adjudicator or the Secretary of State (a standard recall).

The Act amendsthe Criminal Justice Act 2003 to providethat an offender isnot suitable
for afixed termrecall if it is considered that they would be highly likely to breach their
licence again if released and for that reason fixed term recall seems inappropriate. The
Act aso providesanew statutory releasetest for recall adjudicators and the Secretary of
State to apply when considering the release of recalled determinate sentence prisoners.
This requires the recall adjudicators’ Secretary of State to have regard not only to
whether the offender needs to continue to be detained for public protection reasons -
which will remain the overriding test - but also to consider whether, if the person were
to be released, they would be highly likely to breach their licence. This provision is
intended to prevent offenders from repeatedly being recalled to prison on afixed term
recall and then being released only to breach and be recalled again. Sections 9 and 10
(which aso give the Secretary of State a power to change the test) implement these
changes. It further provides that for recalled determinate sentence prisoners serving
more than one sentence, the requirement to conduct annual reviews need not take
place until after they have reached the earliest release point on the other concurrent or
consecutive sentences.

For prisoners serving indeterminate sentences, the Act amends the point at which a
prisoner may require the Secretary of State to refer their case to the Parole Board
where they are serving a combination of alife or Imprisonment for Public Protection
(IPP) sentence together with a determinate sentence. Under previous legisation, an
offender's case could only be referred to the Board once they have completed half of
the determinate sentence, but this did not take account of new types of determinate


http://www.legislation.gov.uk/id/ukpga/2015/2/section/7
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sentence where the custodial part of the sentence may not end at the half-way point —
Extended Determinate Sentences (EDS), in particular, where offenders must serve at
least two-thirds of the custodial term. The Act therefore amends the provisions so that
the point of referral to the Board is on completion of the requisite custodial periods on
all the sentences being served. Thistakesinto account all types of determinate sentences
which may have different requisite custodial periods.

The Act also providesthat, where an indeterminate sentence prisoner has been released
on licence and recalled to prison, the Parole Board must apply the public protection
release test when considering release, and a power for the Secretary of State to amend
that test by order, but only in respect of its application to recalled IPP (not life)
sentence prisoners. Section 11 implements these changes.

Creating a new criminal offence of being unlawfully at large after recall from licence
or after recall from home detention curfew — In the previous legal framework, there
was no separate offence for absconding after being recalled whilst on licence. An
offender could only be required to serve the remainder of their original sentence in
these circumstances, though it is possible for them to be released earlier. However, it
is an offence to escape from custody, to fail to surrender to custody whilst on bail or to
fail to return from temporary release. The Government has addressed this by providing
in the Act that offenders unlawfully at large, after recall while on licence, without
reasonableexcusewill aso beguilty of an offence. The Act amendsthe Criminal Justice
Act 2003 and the Crime (Sentences) Act 1997 by creating a new offence of remaining
unlawfully at large following a recall to custody for determinate and indeterminate
sentence prisoners respectively. Section 12 implements these changes.

I ncreasing the maximum penalty for the offence of remaining unlawfully at large
after temporary release - Currently failure to return while released on temporary
licence (ROTL), contrary to section 1 of the Prisoners (Return to Custody) Act 1995,
is a summary-only offence with a punishment of up to 6 months imprisonment and/or
alevel 5fine. The Government has increased the maximum sentence available for this
offence to two years to harmonise sentencing powersfor all offenderswho are released
and then either abscond following recall or fail to return from release on temporary
licence. Section 13 implements this change.

Drugs for which prisoners etc may be tested — Under the existing mandatory
drug testr ng (“MDT") programme operated by the National Offender Management
Service® (“NOMS") prisoners can only be tested for drugs that are controlled under
the Misuse of Drugs Act 1971. NOMS is aware of a steep rise in the misuse of certain
prescription drugs such as Gabapentin and Pregabalin by prisoners for whom they have
not been prescrrbed HM Inspectorate of Prisons for England and Wales explained
in its Annual Report for 2011-12 that it had prevrously highlighted the diversion of
prescription drugs in hrgh security and vulnerable prison populatrons and now “thrs
trend is spreading to mainstream populations and it has become a major concern. "Sn
addition there are clear government commitments to reduce the avarlabrlrty and use
of drugs in prisons which are set out in the Breaking the Cycle Green Paper and the
cross government drug arategy Therefore, section 16 enables the Secretary of State
to specify in prison rules and rules for other places of detention non-controlled drugs
which can then be tested for under the existing MDT programme. The provisions of
this section were originally presented to Parliament in the Prisons (Drug Testing) Bill,
aprivate member’ s Bill which wasintroduced in June 2013 and which the Government
supported.

o oA

NOMS is an executive agency of the Ministry of Justice. It commissions and provides offender services in the community
and in custody in England and Wales. The role of NOMS is to reduce re-offending by delivering the punishment and orders
of the courts and supporting rehabilitation by helping offenders to change their lives.

http://www justi ce.gov.uk/publications/corporate-reports/hmi-prisons

See pages 6 and 36 of the 2011-12 Annual Report: http://www.justice.gov.uk/publications/corporate-reports/hmi-prisons
http://webarchive.national archives.gov.uk/20120119200607/http:/www.j usti ce.gov.uk/consul tations/docs/breaking-the-
cycle.pdf (see pages 27 to 32)

www.gov.uk/government/publications/drug-strategy-2010--2


http://www.justice.gov.uk/publications/corporate-reports/hmi-prisons
http://www.justice.gov.uk/publications/corporate-reports/hmi-prisons
http://webarchive.nationalarchives.gov.uk/20120119200607/http:/www.justice.gov.uk/consultations/docs/breaking-the-cycle.pdf
http://webarchive.nationalarchives.gov.uk/20120119200607/http:/www.justice.gov.uk/consultations/docs/breaking-the-cycle.pdf
http://www.gov.uk/government/publications/drug-strategy-2010--2
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Restricting the use of simple cautions — The Justice Secretary, together with the
Home Secretary and the Attorney General, on 3 April 2013 launched areview of simple
cautions. The review examined the way in which simple cautions are currently used,
and considered the need for any changes to policy or practice to ensure that there is
transparency, accountability and public confidence in the use of simple cautions as a
disposal. On 19 November 2013, the Minister for Policing, Criminal Justiceand Victims
announced by written ministerial statement that the Government intended to accept the
recommendations of the review to restrict the use of simple cautionsfor indictable only
offences and certain specified either way offences, as well as restricting the repeated
use of cautions for persistent offenders. Sections 17 and 18 implement the changes
announced.

Alternatives to prosecution: rehabilitation of offendersin Scotland - Following on
from the Children’ sHearings (Scotland) Act 2011, the Scottish Government would like
to legislate to specify occasions when the normal rules relating to the disclosure of
spent alternativesto prosecution from achildren’ s hearing should not apply. To achieve
this, the Scottish Ministers need to exercise powers in Schedule 3 to the Rehabilitation
of Offenders Act 1974 (“the 1974 Act”) to specify the types of employment and
proceedings that are excluded from the protection of the 1974 Act and therefore where
a person may need to disclose a spent alternative to prosecution. These powers can
be found in paragraph 6 of Schedule 3 to the 1974 Act and section 7(4) as applied by
paragraph 8 of that Schedule.

The Scottish Ministers already have the power to make provisions in respect of
exceptions and exclusions relating to spent convictions in reserved areas® and now
desire to be able to make similar provision in respect of exceptions and exclusions
relating to spent alternatives to prosecution in reserved areas. However, because
paragraph 6 and paragraph 8 of Schedule 3 were inserted into the 1974 Act by an
Act of the Scottish Parliament, the powers cannot be exercised to make exclusions,
modificationsor exceptionsin relation to reserved matters. Therefore, section 19 inserts
anew paragraph into Schedule 3 to the 1974 Act which will statethat Scottish Ministers
can exercise the powers in relation to spent alternatives to prosecution in paragraph
6 and section 7(4) as applied by paragraph 8 without being subject to the restrictions
in section 29 of the Scotland Act 1998. This will allow the Scottish Ministers to set
out exclusions, modifications and exceptions in relation to alternatives to prosecution
which are given by children’s hearings in Scotland in the desired way.

Creating new criminal offences covering care workerswho ill-treat or wilfully neglect
someonethey are caring for and care providers, when the ill-treatment or wilful neglect
is committed by someone who is part of care arrangements made by them — Following
thePublic Inquiry into the eventsat Mid Staffordshire NHS Foundation Trust, the Prime
Minister established a further independent review into the safety of patients led by
Professor Don Berwick. This review identified a small but significant gap in existing
legidation. There are existing offences of wilfully ill-treating or neglecting children
in certain circumstances and of ill-treating or wilfully neglecting individuals who lack
capacity under the provisions of the Mental Capacity Act 2005 or who are subject to the
Mental Health Act 1983. However, thereis no equivalent specific offencein relation to
thosewith full capacity. Professor Berwick recommended the creation of anew criminal
offencetofill that gap, which would apply to both individual s and organisations and be
analogous to the offence set out in section 44 of the Mental Capacity Act 2005.

On 19 November 2013 the Government announced its intention to accept this
recommendation as part of its full response to the Mid Staffordshire NHS Foundation
Trust Public Inquiry. Since then, work has been ongoing to develop the detailed
formulation of the offence, including a public consultation on proposals during March

8

The power do so having been transferred to the Scottish Ministers by the Scotland Act 1998 (Transfer of Functions to the
Scottish Ministers etc.) Order 2003
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2014°, which, among other things proposed that there should be two offences, one
for individual care workers and one, formulated slightly differently, for care provider
organisations. The Government published its response to the consultation'® on 11 June
2014, setting out the final articulation of the offences. Sections 20 to 25 and Schedule 4
implement the new offences as described in the consultation response.

Creating a new criminal offence for a police officer and certain other persons to
exercisethe powers and privileges of aconstablein away whichiscorrupt or otherwise
improper - — Following the findings of the Stephen Lawrence Independent Review by
Mark Ellison QC and the Government’ s response to it, the Home Secretary announced
on 6 March 2014 the introduction of this new offence. Section 26 makes it an offence
for a police officer to exercise the powers and privileges of a constable in away which
is corrupt or otherwise improper. It supplements the existing common law offence
of misconduct in public office. It covers police officers of the 43 territorial forces
in England and Wales, the British Transport Police, the Ministry of Defence Police
and the Civil Nuclear Constabulary, as well as officers of the National Crime Agency
designated as constables. The offence is triable solely on indictment and carries a
maximum sentence of 14 years' imprisonment.

Amending the starting point for murder of a police or prison officer — At present
the starting point for sentencers to consider for murder of a police or prison officer in
the course of duty isaminimum term of 30 years. The Home Secretary announced on
15 May 2013 that this would be changed to a starting point of a whole life order to
recognise the unigue and dangerous job that police and prison officers do on a daily
basis. Schedule 21 to the Criminal Justice Act 2003 sets out the principles which a
sentencing court must have regard to when assessing the seriousness of all cases of
murder in order to determine the appropriate minimum term to be imposed in relation
to mandatory life sentences. Section 27 therefore moves this category of case from
paragraph 5 of Schedule 21 to the Criminal Justice Act 2003 to paragraph 4 to reflect
the different starting point.

Introducing a minimum custodial sentence for second (or further) conviction for
possession of a knife or offensive weapon - Section 28 and Schedule 5 introduce
a minimum custodial sentence for a second (or further) conviction for possession of
a knife or offensive weapon. A previous conviction for threatening with a knife or
offensive weapon also counts as a ‘first strike'.

Offences committed by disqualified drivers - Section 29 and Schedule 6 make the
offence of causing death by driving while disqualified an indictable only offence and
increase the maximum penalty for such conduct to 10 years imprisonment. It also
creates an offence of causing serious injury by driving while disqualified. This is an
either way offence with a maximum penalty of 4 years' imprisonment.

Extension of disqualification from driving wher e custodial sentence also imposed
— Section 30 amends section 35A of the Road Traffic Offenders Act 1988 and
section 147A of the Powers of Criminal Courts (Sentencing) Act 2000 which require
a court, when sentencing an offender to immediate custody and imposing a driving
ban, to extend the driving ban to take account of the period the offender will spend
in custody. These changes will correct an inconsistency in the provisions inserted by
Coroners and Justice Act 2009, as they apply to England and Wales, and allow for the
commencement of the provisions which are designed to avoid a driving ban expiring,
or being significantly diminished, during the period the offender isin custody

Making changes to allow the mutual recognition of driving disqualifications between
the UK and Republic of Ireland to be re-commenced under a bilateral treaty - Between
28 January 2010 and 1 December 2014 driving disgualifications imposed on UK and

9

https://www.gov.uk/government/upl oads/sy stem/upl oads/attachment_ data/file/285426/20140226_WN_consultation_doc_-
_For_publication.pdf

10 https://www.gov.uk/government/consultationg/ill-treatment-or-wilful-neglect-in-heal th-and-social -care


http://www.legislation.gov.uk/id/ukpga/2015/2/section/28
http://www.legislation.gov.uk/id/ukpga/2015/2/section/29
http://www.legislation.gov.uk/id/ukpga/2015/2/section/30
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/285426/20140226_WN_consultation_doc_-_For_publication.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/285426/20140226_WN_consultation_doc_-_For_publication.pdf
https://www.gov.uk/government/consultations/ill-treatment-or-wilful-neglect-in-health-and-social-care
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Republic of Ireland (Rol) residents were mutually recognised under the European
Convention on Driving Disgualifications 1998 (the Convention). The Convention
ensured that residents of the UK and Rol who were disqualified from driving in the
statein which they were not resident had their disqualification recognised in their home
state. The UK and the Republic of Ireland were the only signatories to the Convention,
which was incorporated into UK law in the Crime (International Co-operation) Act
2003. Following the UK’ sopt-out of Article 10(4) of Protocol 36 to the Treaties, acts of
the Union in thefield of police cooperation and judicial cooperation in criminal matters
which had been adopted before the entry into force of the Treaty of Lisbon ceased to
apply to the UK on 1st December 2014. The Convention is one of these acts so mutual
recognition of driving disqualifications with the Rol ceased to apply from 1 December
2014, until another mechanismisin place.

The changes in section 31 and Schedule 7 will implement the proposed new bilateral
treaty being negotiated. Once the treaty is ratified the new arrangements will be very
similar to those under the Convention. However, the changes will close the loophole
in the Convention which allows those falsely claiming residence in the state in which
the offence was committed to avoid having their disqualification recognised in their
home state.

Increasing the maximum penalty for the offence at section 1 of the Malicious
Communications Act 1988 — Section 1 of the Malicious Communications Act 1988
makes it an offenceif a person, with the intention of causing distress or anxiety, sends
certain items to another person which convey an indecent or grossly offensive message
or arethemselves of an indecent or grossly offensive nature, or which convey athreat or
information which isfalse and known or believed to befalse by the sender. The offence
is currently a summary-only offence punishable by a maximum term of imprisonment
of 6 months or afine not exceeding level 5 on the standard scale, or both. Section 32 of
the Act will make the offence an either-way offence and increase the maximum penalty
for committing it to 2 years imprisonment or afine or both.

Disclosing private sexual photographsand filmswith intent to cause distress—The
issue of revenge porn, which is commonly thought of as the malicious disclosure of
private sexual photographs and films without the consent of the person featured, was
the subject of anumber of amendmentstabled during Committee stage of the Bill inthe
House of Lords. Following investigation into the scale and nature of this problem and
the best way inwhichit could betackled, the Government brought forward amendments
to create anew criminal offence. Sections 33 to 35 and Schedule 8 will create the new
offence which will criminalise the malicious disclosure of photographs or films. The
disclosure must take place without the consent of at least one of those featured in the
picture disclosed and with the intention of causing that person distress. The offence will
be an either way offence with atwo year maximum custodial penalty.

Meeting a child following sexual grooming etc — The cross-party inquiry, led
by children's charity Barnardo's, into the effectiveness of legislation for tackling child
sexual exploitation and the trafficking of children within the UK recommended that
the “grooming” offence at section 15 of the Sexual Offences Act 2003 be amended
to reduce the number of occasions on which the defendant must initially meet or
communicate with a child, so that a single meeting or communication will suffice.

In the inquiry’s report the police expressed support for this reform. They said that
offending involving physical contact between a victim and offender can occur quickly
following just one communication or meeting. As amended, the offence could allow
investigatorsto intervene earlier. It would also bring the offencein England and Wales
in closer line with the equivalent offence in Scotland. Section 36 implements this
change.

Extending the extreme pornography offence at section 63 of the Criminal Justice and
Immigration Act 2008 to cover the possession of extreme images that depict rape and
non-consensual sexual penetration - Rape Crisis South London (the “RASASC") wrote
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an open | etter to the Prime Minister on 7 June 2013 highlighting what they believed to be
aloopholein the extreme pornography offence at section 63 of the Criminal Justice and
Immigration Act 2008. The extreme pornography offencesform part of aframework of
offences covering the distribution and possession of abroad range of indecent images,
including indecent i mages depicting the abuse of children. Seein particular the Obscene
Publications Act 1959 and the offences of making an indecent photograph of a child
at section 1 of the Protection of Children Act 1978, possessing an indecent photograph
of achild at section 160 of the Criminal Justice Act 1988 and possessing a prohibited
image of achild at section 62 of the Coroners and Justice Act 2009.

The section 63 extreme pornography offence currently covers pornographic images -
images which can reasonably be assumed to have been “ produced solely or principally
for the purpose of sexual arousal” —which aregrossly offensive, disgusting or otherwise
obscene and which realistically depict necrophilia, bestiality or violence that is life-
threatening or results, or is likely to result, in serious injury to the anus, breasts or
genitals, but does not explicitly include depictions of non-consensual penetration (save
to the extent that the depi cted penetration threatens aperson’slife or results, or islikely
to result, in serious injury to the anus, breasts or genitals of the person penetrated).

Section 37 will extend the extreme pornography offenceto cover depictions of rape and
other non-consensual sexual penetration.

Part 2—Young Offenders

43.

45.

46.
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Part 2 of the Act makes provision in relation to secure colleges, a new form of
youth detention accommodation with a focus on education. It also makes a number of
amendmentsto sentencing legislation in relation to offenders who are under 18 (‘ young
offenders’).

Secure Colleges - A consultation published in February 2013, Transforming Youth
Custody: Putting education at the heart of detention'?, set out plans to increase the
focus on high quality education in youth custody, reduce the cost of youth custody and
contribute to reduced reoffending among young people leaving custody.

On 17 January 2014, the Government published its r&eponse12 to the consultation, and
its plans to create a pathfinder secure college, enhance education provision in young
offender institutions and improve the resettlement of young people on release from
custody.

The Government’s response set out its intention to legisate to give the Secretary of
State powers to provide secure colleges and to make contracts with other persons for
them to provide secure colleges. It isintended that secure collegeswill provide abroad
curriculum with the aim of supporting young people to refrain from reoffending once
released. Sections 38 — 39 and Schedules 9 and 10 implement the changes announced.

Youth cautions and conditional cautions: involvement of appropriate adults—To
help safeguard the rights of children in the youth justice system the Government is
amending the Crime and Disorder Act 1998 to ensure that 17 year olds, like 10 to 16
year olds, are given a youth caution or youth conditional caution in the presence of an
appropriate adult.

A youth caution can be used as an aternative to prosecution in certain circumstances
for any offence where the child admits the offence, there is sufficient evidence for a
realistic prospect of conviction but it is not in the public interest to prosecute. A youth
conditional caution is a youth caution with conditions attached to it which may, for
example, include areguirement to pay afinancial penalty or arequirement to attend at
a specified place for a specified number of hours. Where there is no reasonable excuse
for non-compliance with those conditions criminal proceedings may be brought. For

11 https://www.gov.uk/government/consultations/transforming-youth-custody-putting-educati on-at-the-heart-of -detention
12 https://www.gov.uk/government/consultations/transforming-youth-custody-putting-educati on-at-the-heart-of -detention


http://www.legislation.gov.uk/id/ukpga/2015/2/section/37
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10-16 year olds an “appropriate adult” must be present when ayouth caution or ayouth
conditional caution is given. An “appropriate adult”, for example, may be a parent,
guardian, local authority social worker, from a voluntary organisation or some other
responsible adult aged 18 or over who is not a police officer or employed by the police.

The Government believesthat all young people should benefit from the presence of an
appropriate adult and so section 41 of the Act amends the Crime and Disorder Act 1998
to remove the age restriction.

Duties of custody officer after charge: arrested juvenile — The High Court ruling
in R (on the application of HC) v (1) Secretary of State for the Home Department and
(2) Commissioner of Police for the Metropolis (2013) EWHC 982 required that PACE
Codes of Practice C and H be amended to provide 17-year oldswith an appropriate adult
and for the police to be required to inform a parent or legal guardian of their detention,
as is the case with 12 to 16 year olds in police custody. The Government accepted
the High Court ruling and subsequently made the necessary changes in October 2013.
However, recognising that there remain provisions in primary legislation which treat
17 year olds as adults, the Government launched an internal review to examine these
in the light of the High Court ruling.

The review reported to the Home Secretary in October 2014. Its principal
recommendation was to amend all provisions within the Police and Criminal Evidence
Act 1984 (“PACE 1984") which treat 17 year olds in the same way as adults as soon
as a suitable legidative vehicle was found. An opportunity to make an amendment to
change the definition of ‘arrested juvenile’ in Part 4 of PACE 1984 to include a person
aged 17 became possible in the Criminal Justice and Courts Bill — see section 42.

Referral orders - A referral order is an order available for young offenders who
plead guilty to an offence whereby the young offender is referred to a panel of two
trained community volunteers and amember of the youth offending team. Compul sory
conditionsrequireit to be given in most circumstances where the young offender pleads
guilty for afirst offence. The Legal Aid, Sentencing and Punishment of Offenders Act
2012 removed restrictions on the repeated use of the referral order with the aim of
promoting its use for the delivery of restorative justice conferencing.

The offender must agree with the panel a contract of rehabilitative and restorative
elements to be completed within the sentence. Where the victim and the offender
consent, the panel can be used to deliver arestorative justice conference. A restorative
justice conference offers victims the opportunity to be heard and to have a say in the
resol ution of offences, including agreeing restorative or reparative activity for theyoung
offender.

The Government is concerned that where the court deals with a breach of a referral
order contract, or afurther offence, the original referral order isautomatically revoked.
The Government believes that, where the court considers it appropriate, the original
referral order should be allowed to continue in order to enable the restorative justice
process to be completed. Sections 43-45 give effect to this.

Part 3 - Courtsand Tribunals

55.

56.

Part 3 of the Act introduces provisions about the proceedings and powers of courts
and tribunals, provisions introducing court charges for convicted adult offenders and
provisions creating offencesin relation to jurors.

Trial by single justice on the papers - The Act introduces a new single justice
procedure whereby proceedings against adults charged with summary-only non-
imprisonable offences can be considered by a single magistrate, on the papers. This
will be without the attendance of either prosecutor or defendant. The defendant will
be able to engage with the court in writing instead of attending a hearing; as neither
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prosecutors nor defence will be attending, the case will not need to be heard in a
traditional courtroom.

The purpose of thisnew procedureisto deal more proportionately with straightforward,
uncontested cases, involving offences such as failure to register a new vehicle keeper,
driving without insurance, exceeding a 30mph speed limit, and TV licence evasion.
In many of these cases the defendant is not present in court, either because they have
chosen not to engage with the process or because the defendant has sent a written
guilty plea. In such cases, the hearing takes place in an empty courtroom with only
magistrates, prosecutors and court staff present. This procedure offers an aternative
form of proceedings to help ensure that these cases are brought before the court at the
earliest opportunity and dealt with more efficiently.

Cases which prosecutors identify as being suitable for this process will be commenced
by a written charge and a new type of document called a ‘single justice procedure
notice'. This notice will give a defendant a date to respond in writing to the allegation
rather than a date to attend court; it will also be accompanied by the evidence or a
description of the evidence which the prosecutor would be relying on to prove the case.

If adefendant pleads guilty and indicates they would like to have the matter dealt with
intheir absence, or does not respond to the natice, then asingle magistrate will consider
the case on the basis of the evidence submitted in writing by the prosecutor, and any
written mitigation from the defendant. The magistrate can dismissthe charge, or convict
and sentence as appropriate.

If a defendant wishes to plead not guilty, or otherwise wants to have a hearing in a
traditional courtroom, they can indicate their wishes and the current arrangements will
apply. Sections 46 to 50 and Schedule 11 implement these changes.

Time limits for prosecuting offences of making improper use of public
electr onic communications networ ks.Section 51 increases the time limit for bringing
prosecutions for offences under section 127 of the Communications Act 2003 to allow
more time for investigation of such offences.

L ow-value shop lifting: mode of trial — Section 22A of the Magistrates’ Courts Act
1980 made theft from a shop of property valued at £200 or less a summary offence.
The defendant’ sright to el ect was nonethel ess retained, and section 52 makes clear that
when adefendant €l ectsthat isto betreated in the same manner asan either-way offence
in which the defendant has el ected.

Committal for sentence of young offender s convicted of certain serious offences -
The present arrangements for magistrates’ courtsto commit defendants under 18 to the
Crown Court for sentence are different from those that apply to adult defendants, and
rather more limited. The power to commit for sentenceis available only —

—  where the young defendant is charged with one of the serious offences listed in
section 91(1) of the Powers of Criminal Courts (Sentencing) Act 2000, and he
or sheindicatesapleaof guilty at the outset and the magistrates' court considers
that a Crown Court sentence is required; or

—  wherethe court considersthat the case satisfies the criteriafor the imposition of
an extended determinate sentence set out in section 226B of the Criminal Justice
Act 2003.

A case that does not fall within either of these situations cannot be committed to the
Crown Court for sentence and must be dealt with using the magistrates court’s own
sentencing powers.

Section 53 amends section 3B of the Powers of Crimina Courts (Sentencing) Act
2000 so that the power of a magistrates’ court, including a Y outh Court, to commit
a child or young person to the Crown Court for sentence for a serious offence listed

10
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in section 91(1) of the 2000 Act ceases to be limited (as it is at present) to where
an indication of a guilty plea was given at the outset. This amendment provides that
the power is available in any case where a magistrates’ court summarily convicts an
offender under 18 of one of these offencesand is of opinion that aCrown Court sentence
isrequired.

The creation of a crimina courts charge to be applied to convicted adult offenders
to recover some of the costs of their criminal court case — Courts currently have a
number of powers to require offenders to make payments — including compensation
for victims, the victim surcharge (which fundsvictims' services), prosecution costs and
fines. Currently, thereis no power to make offenders contribute to the cost of the court.

The Act will require courts to impose a charge on al adult offenders who have been
convicted of a criminal offence, subject to any exemptions prescribed by the Lord
Chancellor. The level of the charge will be set by the Lord Chancellor. In setting the
charge the Lord Chancellor expectsto have regard to factors likely to affect the cost of
proceedings, including the type of offence (summary, either way or indictable only),
the court at which the caseis heard (magistrates' or Crown) and the plea (guilty or not
guilty). The bands of charge will be set to ensure the convicted defendants will not
pay more than the costs reasonably attributable to a particular type of case. The charge
will be collected after other financial impositions — compensation, victim surcharge,
prosecution costs and fines — have been paid off. The offender has the opportunity to
pay at arate they can afford. Offenders will be able to apply to pay by instalments
and to vary the rate of payment if their circumstances change. Sections 54 and 55 and
Schedule 12 implement these changes.

Linked to thisare provisionsthat enable fines officersto be ableto vary fine repayments
following default by the offender; and to vary the repayment terms to make them
less favourable to the offender (for example, if their financial circumstance improve)
with the offender's consent. Thiswill enable HM Courts and Tribunals Serviceto take
account of an offender's circumstances and adjust repayments accordingly. Section 56
implements this change.

Fundamentally dishonesty in civil proceedingsrelating to personal injury - Under
the current law as determined by the Supreme Court in Fairclough Homesv Summerst?,
acivil court has power to strike out a statement of case in a persona injury claim as
an abuse of process even after atrial at which the court has held that the defendant is
liable in damages to the claimant in an ascertained sum. However, the Supreme Court
held that the court should do so only in very exceptional circumstances. Section 57
changes the law to provide that in any personal injury claim where the court finds that
the claimant is entitled to damages, but is satisfied on the balance of probabilities that
the claimant has been fundamentally dishonest in relation to the claim, it must dismiss
theclaim entirely unlessit is satisfied that the claimant would suffer substantial injustice
asaresult. Thisprovision applies both where the claimant is dishonest in the “ primary”
claim (for example where the claimant grossly exaggerates his or her own claim) and
where the claimant is dishonest in a “related” claim (for example where the claimant
colludes in a fraudulent claim brought by another person in connection with the same
incident or series of incidents in connection with which the primary claim is made).
The provision extends to England and Wales only.

Banning inducements to bring personal injury claims - Sections 58 to 61 make
provision to prohibit legal services providers from offering benefits to potential clients
asinducementsto make personal injury claims. The Act defineswhat isto be considered
an inducement; makes provision about the routing of offers of inducements through
third parties; and requires regulators to monitor and enforce the ban on solicitors and
other legal services providers.
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Appeals from the Court of Protection — Section 62 rectifies an omission in relation
to appeals from decisions at lower levels in the Court of Protection which was not
addressed when the range of judicial office holders able to sit as judges of the Court
of Protection was expanded in the Crime and Courts Act 2013. The need for the
amendment has been highlighted by the 2014 decision of the Supreme Court in what
has become known as the ‘ Cheshire West' case'®. That decision required a radical
reassessment of cases in which it may now be considered that a person who lacks
mental capacity to consent to care arrangementsisdeprived of liberty asaresult of those
arrangements, so that the authorisation of the court is required for such deprivation
of liberty. A significant increase in the number of cases coming before the Court of
Protection for declarations authorising deprivation of liberty is therefore predicted.

Section 62 makes good the omission and aligns the provision for appeal routes with the
wider range of judges of the Court of Protection, enabling appeals from deputy district
judges and judges from other jurisdictions who are acting in the Court of Protection to
go to a higher tier of judge within the Court of Protection. The judges whose decisions
may be appeal ed within the Court of Protection, and the higher judges to whom appeal
against those decisions will lie within the Court of Protection, will as now be specified
in rules of court, namely the Court of Protection Rules.

Thisisintended to prevent the Court of Appeal from being unnecessarily burdened by
asignificant increase in cases and allows the Court of Protection the flexibility to deal
with resources efficiently. This, in turn, is intended to reduce delays and the need for
casesto be transferred to a different court, also providing greater consistency with how
appeals are managed across other jurisdictions.

Extending the scope for appeals to be made direct from the High Court or
tribunalstothe Supreme Court (“ leapfrogging”) - Leapfrogging refersto the process
by which a case can jump directly to the Supreme Court from certain courts, bypassing
the Court of Appeal. The Government’ sview isthat some caseswhichitisclear will not
end inthe Court of Appeal but will involve afurther appeal to the Supreme Court should
get there more quickly. Asoutlined in the consultation * Judicial Review: Proposals for
further reform’ (published 6 September 2013)™°, the Government wants to extend the
scope for certain cases of major significance to leapfrog to the Supreme Court without
being heard in the Court of Appeal.

The current powers and procedures are governed by sections 12 to 16 of the
Administration of Justice Act 1969. At present, a case may be appealed directly from
the High Court in England and Wales or Northern Ireland to the Supreme Court if the
High Court grants a certificate, for which the conditions in section 12 must be met.

The Act amends the 1969 Act to widen the circumstances in which a case may be
considered suitable to “leapfrog” from the High Court of England and Wales to the
Supreme Court, missing out the Court of Appeal, and to remove the requirement for
all parties to consent to “leapfrogging”. It aso extends the possibility of such leapfrog
appealsto decisionsin certain tribunal s which have High Court equivalent jurisdiction.
These changes are not limited to appeals in judicial review cases, but apply (as does
section 12 of the 1969 Act) to civil and administrative proceedings generally. These
changes do not apply to crimina proceedings. Sections 63 to 66 implement these
changes.

Creating a new duty for a court which makes awasted costs order to consider whether
to notify a legal representative’s regulatory body and/or the Director of Legal Aid
Casework - The power for a court to make awasted costs order is set out in section 51
of the Senior Courts Act 1981. Such an order makes a legal or other representative
personally liableto pay any costs of litigation which were caused unnecessarily by their
improper, unreasonable or negligent conduct, and which it is unreasonable to expect
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the litigant to meet. Section 67 amends section 51 of the Senior Courts Act 1981 to put
aduty on the court, if it makes awasted costs order, to consider whether to notify the
legal representative’ s regulator and/or the Director of Legal Aid Casework.

Increasingtheupper agelimit for jury serviceto 75 - Anyoneregistered as an elector
and aged 18-70 who has been ordinarily resident in the UK, the Channel Islands or
the Isle of Man for any period of at least five years since the age of 13 is qualified to
serve asajuror. The only disqualifications are for people who are liable to be detained
under the Mental Health Act 1983, resident in hospital with a mental health disorder as
defined by that Act, subject to guardianship or acommunity treatment order under that
Act; people who lack capacity within the meaning of the Mental Capacity Act 1985 to
serve as ajuror; and people on bail or who have received certain criminal sentences.

In coming to the decision to increase the upper age limit, this Government took into
account the responsesto the previous Government’ s consultation on changing the upper
agelimit. The current upper age limit, last set by way of the Criminal Justice Act 1988,
does not reflect changes in life expectancy and “ disability free life expectancy” over
the past 25 years. Section 68 implements these changes.

The introduction of 4 offences (research by jurors, sharing research with other jurors,
jurors engaging in other prohibited conduct and disclosing jury’s deliberations) and a
power for a court to order temporary removal of electronic communications devices
from jurors - During 2011 there were a number of casesinvolving the law of contempt
which raised concerns that the current law did not reflect modern developments,
particularly inrelation to technology, theinternet and mediabehaviour. These concerns
had been raised by the Attorney General in a number of speeches and in Parliament.
The Government consequently referred the matter to the Law Commission to examine
the law of contempt.

The Law Commission launched their review of the law of contempt of court in 2012.
Following a consultation on four areas of contempt, the Commission published a
report16 in December 2013 which included recommendations on juror contempt (a
second Law Commission report on court reporting was published in March 2014, but
does not require legislation). Sections 69 - 77 and Schedules 13 and 14 implement
recommendations from the December 2013 report by creating four offences of juror
misconduct, and introducing related measures. They have effect in England and Wales.
The provisions cover misconduct by jurorsin the criminal, civil and coroners’ courts,
and also misconduct by members of the Court Martial.

Section 75 and Schedule 13 make provision in respect of juriesat inquests. They amend
Part 1 of the Coroners and Justice Act 2009.

Section 76 and Schedule 14 make equivalent provision for the service justice system
(for the armed forces). New service offences are created in respect of each new civilian
juror offence (and will apply to all lay members of the Court Martial whether they are
subject to service law, civilians subject to service discipline or otherwise), and for one
of the offences (disclosing information about members’ deliberations) thereisafurther
new civilian offence created. These provisions areintended to mirror the developments
in the civilian justice system, with necessary adjustments for the service courts.

Thereisnojury inthe Court Martial, the servicejustice system’ s broad equivalent to the
Crown Court. The finders of fact in the Court Martial are called lay members, and they
may be either service personnel or civilians depending on the status of the defendant.
These new service offences will apply to the lay members to ensure the defendant’s
right to afair trial is equally well protected in the service justice system.

Providing lifelong reporting restrictionsfor victims and witnesses under theage of 18in
criminal proceedings and extending the scope of youth reporting restrictions applying

16  http://lawcommission.justice.gov.uk/publications/contempt_of _court_juror_misconduct.htm
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to under-18s to include online content - Reporting restrictions applying specifically to
under-18s end automatically when the individual the subject of the reporting restriction
order reaches the age of 18. This interpretation of the law has been confirmed in two
High Court decisions!’. Most recently in JC and RT v the Central Criminal Court
and others the President of the Queen’s Bench Division commented that “it is truly
remarkable’ that legidation providesfor discretionary lifelong reporting restrictionsfor
adult witnesses but reporting restrictions for under-18s end at the age of 18. Hewent on
to say that “victims and witnesses need individual and tailor-made protection within the
criminal justice system” and that “it is for Parliament to fashion a solution: the problem
requires to be addressed as a matter of real urgency.”

Section 78 therefore provides any criminal court in England and Wales (or any service
court) with the discretion to order alifelong reporting restriction in respect of avictim
or witness who is under the age of 18 during the criminal proceedings. Sections 79 and
80 make adjustments to the scope of certain reporting restrictions already applying to
under-18s so that they apply to on-line content as well as print and broadcast media.

Representations to Parliament by the President of the Supreme Court —Section
81 amends section 5 of the Constitutional Reform Act 2005 to alow the President
of the United Kingdom Supreme Court to make written representations to Parliament
about the Supreme Court and its jurisdiction in the same way as the Chief Justi ce'® of
any part of the United Kingdom can make representations about the judiciary and the
administration of justice. Section 82 amends section 39 of the Constitutional Reform
Act 2005 to give the United Kingdom Supreme Court the flexibility to appoint judgesto
the Supplementary Panel within two years of their retirement, providing they are under
theageof 75. Thisgivesthe UK Supreme Court greater scope and flexibility to appoint
recently retired judges when they need to use judges from other courts.

Correcting an error in the Crime and Courts Act 2013 regarding the test applied to
applications for permission to appeal from the Upper Tribunal in Scotland - The Crime
and Courts Act 2013 enabled rules of court to introduce a second appeals test for
applications for leave to appea from the Upper Tribunal to the Court of Session
following acourt decision that declared the court rulesintroducing such atest ultravires
(that is, beyond power). Due to an error the words ‘or practice’ were omitted from the
provision providing that an appeal cannot be granted unlessit raisesapoint ‘ of principle
or practice’ . Section 83(2) corrects that omission.

Part 4 —Judicial Review

89.

90.

Judicial review isaprocess by which individuals, businesses and other affected parties
can challenge the lawfulness of decisions, actions or inactions of the Executive,
including those of Government Ministers, local authorities, other public bodies
and those exercising public functions. On 6 September 2013, the Justice Secretary
launched a consultation entitled ‘ Judicial Review: Proposals for further reform’ 1 The
consultation examined proposals in six areas aimed at reducing the burden of judicial
review. It closed on 1 November 2013.

This consultation followed an earlier consultation, ‘Judicial Review: proposals for
reform’, which ran from December 2012 to January 2013 and set out some of
the background and the Government’s concerns about the use of judicia review;
the mechanism for challenging the decisions, acts or omissions of public bodies
to ensure that they are lawful. A number of procedura changes were made
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Tv DPP & North East Press[2003] EWHC 2408 (Admin) — http://www.bailii.org/ew/cases/ EWHC/A dmin/2003/2408.html

JC and RT v the Central Criminal Court and others [2014] EWHC (1041) - http://www.bailii.org/ew/case EWHC/
QB/2014/1041.html .

Chief Justice" is defined in section 5(5) of the Constitutional Reform Act 2005

(a) in relation to England and Wales or Northern Ireland, as the Lord Chief Justice of that part of the United Kingdom; (b)
in relation to Scotland, as the Lord President of the Court of Session.
https://consult.justice.gov.uk/digital-communications/judicial -review
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following that consultation and the Government’'s response is available at https://
consult.justice.gov.uk/digital-communications/judicial -review-reform.

The consultation in the autumn of 2013 put forward proposals for further reform on a
number of key areas, including:

—  how the courtsdeal withjudicial reviewsbased on minor defectsthat would have
made no difference to the final outcome;

— anumber of proposal sto rebal ance the system of financial measures so that those
involved have a proportionate interest in the costs of the case. These included a
proposal to limit payment to legal aid providers for their work on an application
for permission to cases where permission is granted by the court;

—  measuresaimed at speeding up appealsto the Supreme Court in important cases,
provision for which isincluded in Part 3 of the Act; and

— a new gspecidist “planning chamber” for challenges relating to major
developments to be taken only by expert judges using streamlined processes.
Thisbuildsonthe“ planning fast-track” processimplemented in the High Court

in July 2013.

The Government published its response to the consultation on 5 February 2014
setting out its intention to bring forward a package of reforms to judicia review.
The response can be viewed at https://consult.justice.gov.uk/digital-communications/
judicial-review. The reforms requiring primary legislation are provided for in this Act
and are explained below.

Requiring the court to consider the likelihood of whether there would have been a
substantially different outcome for the applicant - Injudicial review casesthe court has
discretion over whether to provide aremedy (“relief”), such as adeclaration clarifying
the rights and obligations of the parties or ordering a decision to be retaken. Whether
or not to grant relief is up to the court, and the courts have — regardless of this Act -
refused to provide relief where there would have inevitably been no difference to the
outcome even if the reason for bringing the judicial review had not occurred.

Section 84 modifies the existing approach (which was developed by the courtsin case
law) so that relief is not to be granted and permission to seek that relief is not to
be granted where the court considers the conduct complained about would be highly
likely not to have resulted in a substantially different outcome for the applicant, unless
the court considers that it is appropriate to grant relief or permission for reasons of
exceptional public interest. If the court relies on this exception, it must certify that it
has done so.

Information about financial resources in the High Court, Court of Appeal and Upper
Tribunal injudicial review casesin England and Wales— Under section 51 of the Senior
Courts Act 1981 and section 29 of the Tribunas, Courts and Enforcement Act 2007,
the High Court, the Court of Appeal and the Upper Tribunal respectively have wide
powers in respect of awarding costs. This extends to the power to award costs against
any person who is not a party to a case. This might include a person who, although
not aformal party to aclaim, provides financial backing to the claimant and is seeking
to drive the litigation for their own purposes. Similarly, where a “shell company” is
created to bring the judicial review, whilst the directors of the company are not parties,
they may be both funding and driving the litigation so it may be appropriate to make a
costs award against them. However, there is no general requirement for an applicant to
reveal the source of thefunding he or sheisreceiving for the judicial review proceeding
which may mean that it is difficult for the court to identify against whom costs orders
should be made.

Section 85 stipulates that where an applicant applies to the High Court or the Upper
Tribunal for permission to proceed with ajudicial review under thelaw of England and
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Wales, the High Court or Upper Tribunal cannot grant permission unless the applicant
provides specified information about the financing of the judicial review. Section 86
provides that when making costs orders under section 51 of the Senior Courts Act 1981
and section 29 of the Tribunals, Courts and Enforcement Act 2007 the High Court, the
Court of Appea and Upper Tribunal should have regard to the information provided
by the applicant and should consider making costs orders against those who are not a
party to thejudicia review.

Establishing two presumptions that intervenersin judicial review cases in courts will
pay their own costs and in certain circumstances any costs incurred by any other
party because of their intervention — Under the Civil Procedure Rules any person
who is interested in the issues being considered in a judicial review case can seek
permission from the court to intervene in the case usually by filing evidence or making
representations. At the end of thejudicial review casethe court will consider who should
bear the coststhat arise from any intervention. The courts have powers under section 51
of the Senior Courts Act 1981 to make an award of costs against a person who is not
aparty to aclaim such as an intervener. Section 87 establishes two presumptions: first
that those who intervenein ajudicia review case will have to pay their own costs and
secondly that, on the application of a party, if one of more of four specified conditions
has been met, the intervener must pay any costs which their intervention, has caused
that party to incur. Neither presumption would apply where the court considered there
to be exceptional circumstances which would make it inappropriate.

Restricting the situations where a costs capping order can be made - A costs
capping order limits the costs which a party may recover from another party at the
conclusion of the case. In judicial review cases, a particular sort of costs capping
order, known as a protective costs order, has been developed, in which costs are
typically capped on an“asymmetric” basis, with the amount recoverable by asuccessful
defendant from the applicant being capped at alower level than the amount recoverable
by asuccessful applicant from the defendant (which may not be capped at all). If suchan
order has been made and the applicant is unsuccessful in the proceedings to which the
order applies, the applicant will only beliableto pay the successful defendant’ s costs up
to the amount specified in the order, and the defendant will have to cover any balance of
itslegal costs itself. When making an order capping the applicant’s costs liability, the
court may alsoincludea“cross-cap”, limiting (generally at an amount rather higher than
the cap on the applicant’s liability) the amount of costs the defendant would be liable
to pay the claimant if the claim succeeds. This means that an unsuccessful defendant is
only liable to pay the successful applicant’s costs up to the amount in the order and the
applicant would cover any remaining costs he or she had incurred.

Protective costs orderswere devel oped by the courts, and the principles governing when
and on what termsthey will be made were re-stated by the Court of Appeal inthe case of
R (Corner House Research) v Secretary of State for Trade and Industry [ 2005] EWCA
Civ 192%°. The Corner House principles provided for protective costs orders to be for
exceptional circumstances in cases concerning issues of public importance. However,
over time their use has widened. Sections 88-90 make provision for a codified regime,
replacing the regime in case law, to govern the circumstances in which protective
costs orders may be made in judicial review proceedings (the position in relation to
costs capping in other civil proceedings remaining unchanged). Section 88 provides
that costs capping orders in judicial review proceedings can only be made in certain
circumstances. Section 89 provides that a court must have regard to the matters set out
there when considering whether to make acost capping order and what theterms of such
an order should be. Section 90 enables environmental cases to be excluded from the

20  http://www.bailii.org/ew/cases EWCA/Civ/2005/192.html
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codified regime provided for in these sections as such cases are governed by a separate
regime arising from the Aarhus Convention?! and the Public Participation Directive.?

100. Planning Proceedings - Planning legislation provides that certain planning-related
decisions, orders and actions may only be challenged by way of statutory review in
the High Court. The amendments made by section 91 and Schedule 16 require the
permission of the High Court to be obtained before a challenge may be brought under
specified provisions of planning legislation. The amendments made by section 91 and
Schedule 16 also permit challenges to awards of costsin relation to planning and listed
building decisions to be brought in the same way as a challenge to the substantive
decision itself - namely under section 288 of the Town and Country Planning Act
1990 or section 63 of the Planning (Listed Building and Conservation Areas) Act
1990. Section 92 amends provisions concerning certain planning-related challenges to
provide that the six-week period within which a challenge must be brought does not
start to run until the day after the decision or other action which is the subject of the
challenge.

Territorial extent and application
101.  Section 96 sets out the territoria extent of the Act.

102. The majority of the Act’s provisions extend to England and Wales only, but certain
provisions also extend to Scotland or Northern Ireland or both. Amendments of Acts
havethe same extent asthe provisionsthey amend, except for certain amendmentsof the
Children and Y oung Persons Act 1933 in section 79(9) and paragraph 1 of Schedule 15
of the Act which extend to England and Wales only (see section 96(4)). Amendments of
the Armed Forces Act 2006 or of any provision applied by the Armed Forces Act 2006
extend to England and Wales, Scotland and Northern Ireland (see section 96(2 and (3)).

103. The Act addresses non-devolved and devolved matters.

Provisionsin the Act that extend to Northern Ireland

104. The following provisions change the law as it operates in Northern Ireland and relate
to excepted or reserved matters:

— theincrease in the maximum penalty for the possession of explosive substances,
weapons training for terrorist purposes and training for terrorism to life
imprisonment (section 1);

—  the provision relating to the offence of making improper use of a public
electronic communications network (section 51);

—  the provision allowing appeals to move directly from the Upper Tribuna and
the Special Immigration Appeals Commission to the Supreme Court (sections
64 and 66);

—  theamendment of the Constitutional Reform Act 2005 allowing the President of
the Supreme Court to make representations to Parliament (section 81);

—  the amendment of that Act relating to the circumstances in which a judge of
the Supreme Court or a senior territorial judge can become a member of the
supplementary panel (section 82);

21 UNECE Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Mattersdone at Aarhus, Denmark on 25 June 1998: http://www.unece.org/fileadmin/DAM/env/pp/documents/
cep43e.pdf

22 Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003 providing for public participation in
respect of the drawing up of certain plans and programmes relating to the environment and amending with regard to public
participation and access to justice Council Directives 85/337/EEC and 96/61/EC: http://eur-lex.europa.eu/resource.html?
uri=cellar:4a80a6c9-cdb3-4e27-a721-d5df 1a0535bc.0004.02/DOC_1& format=PDF
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—  the amendments of the Armed Forces Act 2006 and of any other provision as
it is applied by that Act (for example, provisions of the Criminal Justice Act
2003) and any amendment which appliesin relation to a service court (see the
amendment of section 82A of the Powers of Criminal Courts (Sentencing) Act
2000 made by section 15 and the provisions in section 76 and paragraph 2 of
Schedule 15 in so far as they apply to such courts).

The following provisions change the law as it operates in Northern Ireland but are
consequential on other provisions in the Act which change the law in England and
Wales:

—  theamendments of Schedule 1 to the Crime (Sentences) Act 1997 relating to the
transfer of prisonerswithin the British Isles (paragraph 12 of Schedule 1) arising
from the new sentence and release provisions for certain offenders of particular
concern;

—  theamendment of section 39 of the Criminal Law Act 1977 relating to the service
of summons etc in Scotland and Northern Ireland (paragraph 1 of Schedule 11)
which is consequentia on the provisions enabling trial by asingle justice on the

papers.

Section 26 of the Act (corrupt or other improper exercise of police powers and
privileges) extends to Northern Ireland and relates to both transferred and reserved
matters. The provision will only have effect in Northern Ireland in relation to reserved
matters (in respect of officers of the Ministry of Defence Police) until the conferral
of police powers on National Crime Agency Officersin Northern Ireland takes place,
following the Northern Ireland Assembly giving its consent to that on 3 February
2015 (see section 10(1)(a) of, and paragraph 11(1)(c) of Schedule 5 to, the Crime and
Courts Act 2013 and the power to extend paragraph 11(1)(c) to Northern Ireland in
Schedule 24 to that Act). Section 26 was enacted with the agreement of the Northern
Ireland Executive.

There are other provisions which make amendments to provisions extending to
Northern Ireland but where the amendment preserves, or does not materially affect, the
law asit operates there.

Provisionsin the Act that extend to Scotland

108.

The following provisions change the law in Scotland as it relates to reserved matters:

—  theincrease in the maximum penalty for the possession of explosive under
suspicious circumstances, weapons training for terrorist purposes and training
for terrorism to life imprisonment (section 1);

—  theprovisionsrelating to offences committed by disqualified drivers (section 29
and paragraphs 1 to 10 of Schedule 6);

— theprovision relating to the mutual recognition of driving disqualificationinthe
UK and the Republic of Ireland (section 31 and Schedule 7);

—  the provision relating to the offence of making improper use of a public
electronic communications network (section 51);

—  theamendment of the Constitutional Reform Act 2005 allowing the President of
the Supreme Court to make representations to Parliament (section 81);

—  the amendment of that Act relating to the circumstances in which a judge of
the Supreme Court or a senior territorial judge can become a member of the
supplementary panel (section 82);
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—  the provision amending the test for applications for leave to appea from the
Upper Tribunal to the Court of Session (section 83(2));

—  the amendments of the Armed Forces Act 2006 and of any other provision as
it is applied by that Act (for example, provisions of the Criminal Justice Act
2003) and any amendment which applies in relation to a service court (see the
amendment of section 82A of the Powers of Criminal Courts (Sentencing) Act
2000 made by section 15 and the provisions in section 78 and paragraph 2 of
Schedule 15 in so far as they apply to such courts).

Thefollowing provisions changethelaw asit operatesin Scotland but are consequential
on other provisionsin the Act which change the law in England and Wales:

—  the amendments of Schedule 1 to the Crime (Sentences) Act 1997 relating to
the transfer of prisoners within the British Islands (paragraph 12 of Schedule 1)
arising from the new sentence and release provisions for certain offenders of
particular concern;

—  theamendment of section 39 of the Criminal Law Act 1977 relating to the service
of summons etc in Scotland and Northern Ireland (paragraph 1 of Schedule 11)
which is consequential on the provisions enabling trial by asingle justice on the

papers;

—  the amendments of section 1 of the Rehabilitation of Offenders Act 1974
(paragraph 1 of Schedule 12) and section 24 of the Criminal Justice Act 1991
(paragraph 7 of Schedule 12) which are consequential on the costs of criminal
courts provisions (section 54).

Section 19 of the Act makes changes to the powers of Scottish Ministers under
Schedule 3 to the Rehabilitation of Offenders Act 1974. Section 26 creates a new
offence of police corruption which relates to both devolved and reserved matters. The
Scottish Parliament passed a legidative consent motion in relation to both of these
matters on 28 October 2014.

Thereare other provisionswhich make amendmentsto provisions extending to Scotland
but where the amendment preserves, or does not materially affect, thelaw asit operates
there.

Provisionsin the Act that apply in Wales

112.

Paragraphs 17 to 20 and 32 of Schedule 9 and paragraphs 35 and 36 of Schedule 10
make amendments which would be within the competence of the Welsh Assembly
Government but which are consequential on other provision of the Act which are
outside that competence. Theremaining provisionsinthe Act that apply in Walesrelate,
in the view of the Government, to hon-devolved matters and do not affect the powers
and responsibilities of Welsh Ministers.

COMMENTARY ON SECTIONS

Part 1 —Criminal Justice

Dangerous offenders

Section 1: Maximum sentence for certain offencesto be life imprisonment

113.

Section 1 increases the maximum penalty on indictment for three terrorism-related
offences to life imprisonment in subsections (1), (2) and (3). These are the offences
of making or possession of explosive under suspicious circumstances (section 4 of
the Explosive Substances Act 1883); weapons training for terrorism (section 54 of the
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Terrorism Act 2000); and training for terrorism (section 6 of the Terrorism Act 2006).
Those provisions extend to England and Wales, Scotland and Northern Ireland.

Subsection (4) of section 1 providesthat alife sentence may only be imposed for one of
these offenceswhere the offenceiscommitted on or after the date of the commencement
of these provisions.

Section 2: Specified offences

115.

116.

117.

118.

119.

120.

121.

Section 2 provides for the offence of making or possession of explosive under
suspicious circumstances to be added to Schedule 15 to the Criminal Justice Act 2003.
It also adds offences of encouraging or assisting in the commission of an offence of
murder to that Schedule. Schedule 15 sets out serious sexual and violent offenceswhich
are subject to the dangerous offenders sentencing scheme. Schedule 15 is relevant
for the purposes of: eligibility for an extended determinate sentence (imposed under
sections 226A and 226B of the Criminal Justice Act 2003 and corresponding provision
in the Armed Forces Act 2006); and the duty to impose a life sentence (imposed under
section 225 or 226 of the Criminal Justice Act 2003 and corresponding provision in
the Armed Forces Act 2006) where the offence carries a maximum sentence of life
imprisonment and the court considers that there is a significant risk to the public of
serious harm from further such offences.

Subsection (2) adds the offence under section 4 of the Explosive Substances Act
1883 (making or possession of explosive under suspicious circumstances) to Part 1 of
Schedule 15 to the Criminal Justice Act 2003; thereby making it a specified violent
offence for the purposes of Chapter 5 of Part 12 of the Criminal Justice Act 2003 and
eligible for the dangerous offenders sentencing scheme in sections 225, 226, 226A and
226B.

Subsection (4) adds the offence under Part 2 of the Serious Crime Act 2007 of
encouraging or assisting the commission of the offence of murder and incitement to
murder to Schedule 15. Subsection (4) also restates provision about an attempt to
commit murder and conspiracy to commit murder.

In light of the express reference to Part 2 of the Serious Crime Act 2007 added by the
amendment made by subsection (4), subsections (3) and (7) restate the other provisions
about inchoate offences in Schedule 15 to add an express reference to offences under
Part 2 of that Act involving other offences listed in that Schedule.

Subsection (5) omits the offence under section 33 of the Sexual Offences Act 1956
(keeping a brothel) from Schedule 15 and subsection (6) adds the offence under
section 33A of that Act (keeping a brothel used for prostitution) to Schedule 15.

Subsection (8) provides that where an offender is sentenced after commencement of
these provisions, these provisions will apply, regardiess of when the offence was
committed.

However, subsections (10) and (11) provide for some different transitiona
arrangements for these provisions. A life sentence (under section 225 or 226 of the
Criminal Justice Act 2003 and corresponding provision in the Armed Forces Act 2006)
can only be imposed for an offence under section 4 of the Explosive Substances Act
1883 or an offence of encouraging or assisting the commission of the offence of
murder if that offence is committed on or after the date of the commencement of these
provisions.

Section 3: Schedule 15B offences

122.

Section 3 adds various terrorism and terrorism-related offences to Schedule 15B to
the Criminal Justice Act 2003. Schedule 15B sets out particularly serious sexual and
violent offences which are relevant for the purposes of: eigibility for the automatic
life sentence for a second Schedule 15B offence imposed under section 224A and
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corresponding provision in the Armed Forces Act 2006; the availability of an extended
determinate sentence under section 226A and corresponding provision in the Armed
Forces Act 2006, as a conviction for a Schedule 15B offence satisfies the ‘previous
conviction’ condition for the imposition of an extended determinate sentence; and the
release arrangements for those serving an extended determinate sentence (imposed
under sections 226A and 226B and corresponding provision in the Armed Forces Act
2006). This change has the effect that an offender given an extended determinate
sentence for one of these offences will not be eligible for automatic release once the
two-thirds point of the appropriate custodial term has been reached, but instead will
be referred by the Secretary of State to the Parole Board at that point. (Section 4 of
the Act will make early release from an extended determinate sentence discretionary
inall cases).

Subsections (2) to (5) add the listed terrorism and terrorism-related offences to
Schedule 15B to the Criminal Justice Act 2003.

Subsections (6) to (8) clarify the application of Schedule 15B tothe Criminal Justice Act
2003 to foreign EU member State service offences. Paragraph 49B of Schedule 15B as
inserted provides anew definition of amember State service offence, which will ensure
that previous convictions from a foreign EU service court operating outside that EU
Member Statewill count as relevant previous convictionsfor the purposes of eligibility
for the life sentence in section 224A of the Criminal Justice Act 2003; and €ligibility
for imposition of an extended determinate sentence under section 226A of that Act.

Subsection (9) provides that an automatic life sentence can only be given on account
of one of these offences where the ‘ second strike’ offence is committed on or after the
date of the commencement of these provisions.

Subsection (10) providesthat aprevious conviction for one of these offenceswill satisfy
the ‘previous conviction’ condition for the imposition of an extended determinate
sentence for offenders sentenced on or after the date of the commencement of these
provisions, regardless of when that prior offence was committed.

Subsection (11) provides that the changes to the release arrangements for offenders
given an extended determinate sentence for one of these offences apply to offenders
serving a sentence imposed on or after the date of the commencement of these
provisions, whenever the offence in question was committed.

Subsection (12) makes provision about determining the date of an offence for the
purposes of section 224A of the Criminal Justice Act 2003 and section 218A of the
Armed Forces Act 2006. It provides that offences found to have been committed over
a period of two or more days, or at an unknown point during a period of two of more
days, are to be treated as though committed on the last of those days.

Section 4: Parole Board release when serving extended sentences

129.

130.

131

Section 4 altersthe rel ease arrangements for extended determinate sentences, so that all
offenders serving such sentences are subject to Parole Board release between the two-
thirds and end points of the custodial term (instead of automatic release at the two-thirds
point) rather than only offenders serving sentences imposed for more serious offences,
as at present.

Section 4 amends section 246A of the Criminal Justice Act 2003, which sets out
the arrangements for the release of prisoners serving extended determinate sentences
(imposed under sections 226A and 226B of the Crimina Justice Act 2003 and
corresponding provision in the Armed Forces Act 2006).

Subsections (2) and (3) amend section 246A to provide that, in relation to offenders
sentenced to an extended determinate sentence after the commencement of these
provisions, the Secretary of State must refer all such prisoners to the Parole Board
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when the two-thirds point of the appropriate custodial term has been reached under
section 246A(4).

Section 5: Minor amendments

132.

133.

134.

This section makes provision in relation to the life sentence under section 224A of
the Criminal Justice Act 2003 (and corresponding provision in the Armed Forces Act
2006), and the extended determinate sentence under section 226A of that Act.

Subsection (1) makes provision about determining the date of an offence for the
purposes of section 224A of the Criminal Justice Act 2003. It provides that offences
found to have been committed over a period of two or more days, or at an unknown
point during a period of two or more days, are to be treated as though committed on
the last of those days. Subsection (3) makes equivalent provision for corresponding
provision in the Armed Forces Act 2006.

Subsection (2) extends the provision allowing courts to treat certificates from another
court, in respect of a previous conviction, as evidence of the nature of the crime
(for example, that an offence of robbery included the use of a firearm), so that it
appliesfor the purpose of determining eligibility for an extended determinate sentence
under section 226A of the Criminal Justice Act 2003 as well as a life sentence under
section 224A of that Act.

Other offendersof particular concern

Section 6: Sentence and Parole Board release for offenders of particular concern

135.

Section 6 gives effect to Schedule 1 which sets out arrangements for the sentencing
of, and release of, offenders convicted of the listed offences of particular concern.
Offenders on whom the new sentenceisimposed will be subject to Parole Board rel ease
between the halfway and end point of the custodial term instead of automatic release at
the halfway point. Paragraph 2 of the Scheduleinserts new section 236A of the Criminal
Justice Act 2003, which provides for the new sentence; paragraph 6 of the Schedule
inserts new section 244A of that Act, which provides for the release arrangements for
the new sentence.

Schedule 1: Sentence and Parole Board release for offenders of particular concern

136.

137.

138.
139.

Schedule 1 introduces a new sentence for adult offenders who have been convicted of
an offence listed in new Schedule 18A to the Criminal Justice Act 2003 and have been
given a sentence of imprisonment (but not a life sentence or an extended determinate
sentence under section 226A). The new sentence must consist of a custodial term and
a one year period of licence, and offenders serving the new sentence will be subject
to discretionary release by the Parole Board between the halfway and end point of the
custodial term.

Schedule 1 amends the Criminal Justice Act 2003, in particular to insert new sections
236A and 244A and new Schedule 18A.

Paragraph 2 inserts new section 236A, which forms a new Chapter 5A of Part 12.

Subsection (1) of new section 236A setsout the circumstancesin which an offender will
fall to be sentenced under subsection (2). Where the court decidesto impose a custodial
sentencein respect of an offence listed in Schedule 18A (committed when the offender
is 18 or older), and the court does not impose alife sentence or an extended determinate
sentence (under section 226A of the Criminal Justice Act 2003), the court is obliged to
impose asentence of imprisonment which consists of the appropriate custodial term and
a1 year period to be spent on licence. Where the offender is aged 18-20, the sentence
will be for detention in ayoung offender institution (see paragraph 10).
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140.  Subsection (3) of new section 236A defines ‘the appropriate custodial term’ as
that which in the opinion of the court ensures the sentence imposed is appropriate.
Subsection (4) prevents the offender from receiving a longer sentence than could have
been given at the time the offence was committed.

141.  Subsection (5) clarifies that this sentence may be imposed in respect of one offence,
or in respect of one or more associated offences. Subsection (6) of new section 236A
gives the Secretary of State a power to add or remove offences by order (subject
to the affirmative procedure) to or from Schedule 18A, or to amend those offences,
subsection (7) providesthat an amendment made by such an order could apply to anyone
sentenced on or after the date on which the amendment comes into force, regardless of
when the offence was committed.

Offences of particular concern

142.  Paragraph 4 inserts new Schedule 18A (*Sentence under section 236A: offences’)
into the Criminal Justice Act 2003. Offences listed in Schedule 18A are subject to the
sentence in section 236A and the release arrangements in new section 244A of the
Criminal Justice Act 2003.

Terrorism

143. Paragraphs 1 to 18 of new Schedule 18A list the terrorism and terrorism-related
offenceswhich fall under the new sentencing arrangements set out in new section 236A.
In relation to the terrorism-related offences listed in paragraphs 1 to 6, these are
only subject to the sentence in section 236A and the release arrangements in new
section 244A if they are committed with aterrorist connection. A terrorist connection
is defined in paragraph 24 of the Schedule; a court must have determined that thereis
such a connection under section 30 of the Counter-Terrorism Act 2008.

Sexual offences

144.  Paragraphs 19 and 20 list the sexual offences which fall under the new sentencing
arrangements set out in new section 236A and the release arrangements in new
section 244A.

Attempts etc to commit preceding offences or murder

145. Paragraphs 21 and 22 provide for inchoate offences involving an offence listed in
paragraphs 1 to 20 and inchoate offences in connection with murder where there is a
terrorist connection to be included in the new sentencing arrangements set out in new
section 236A and the rel ease arrangements in new section 244A.

Abolished offences

146.  Paragraph 23 ensures that historic offences which have been abolished but which are
equivalent to the Schedule 18A offences fall under the new sentencing arrangements
set out in new section 236A and the release arrangementsin new section 244A.

Release on licence to be directed by the Parole Board

147.  Paragraph Samends section 244(1) of the Criminal Justice Act 2003 to exempt the
Secretary of State from the general duty to rel ease afixed-term prisoner on licence once
they have served the requisite custodial period, in a case where the prisoner will be
released in accordance with new section 244A of the Criminal Justice Act 2003.

148. Paragraph 6 inserts new section 244A (“Release on licence of prisoners serving
sentence under section 236A”) into the Crimina Justice Act 2003. Section 244A
providesfor the rel ease arrangements which apply to any offender sentenced under new
section 236A.
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Under subsection (2) of section 244A such offenders must be referred to the Parole
Board once they have served the requisite custodia period, which is defined in
section 244A(6) as half of the appropriate custodia period imposed by the court (or
where a prisoner is serving consecutive or concurrent sentences the requisite custodial
period calculated in accordance with the aggregation of the sentences under sections
263(2) and 264(2)). Section 244A(6) defines ‘the appropriate custodial term’ as that
determined by the court as such under section 236A. If an offender is referred to the
Parole Board and isnot rel eased at that time, they are entitled to be referred to the Parole
Board again at least every two years (see section 244A(2)(b)).

In accordance with subsections (3) and (4) of section 244A, if the Parole Board believes
it is not necessary for the protection of the public for the offender to be detained they
may direct the offender’s release and the Secretary of State must release a prisoner if
the Parole Board so directs.

Subsection (5) of section 244A obliges the Secretary of State to release a prisoner at
the end of the appropriate custodial term imposed by the court, unless the prisoner has
already been released on licence and recalled under section 254 of the Criminal Justice
Act 2003 within that time.

Paragraph 7 amends section 246 of the Criminal Justice Act 2003 to provide that
release on Home Detention Curfew is not available to these offenders.

Part 2 of Schedule 1 inserts provision in the Armed Forces Act 2006 that is equivalent
to the new sentencing arrangements in new section 236A of the Criminal Justice Act
2003.

Part 3 of Schedule 1 makes transitional and transitory provision in relation to the new
sentencing arrangements set out in section 236A of the Criminal Justice Act 2003 (and
corresponding provision in the Armed Forces Act 2006). Paragraph 9 provides that
the new sentencing arrangements apply to anyone sentenced on or after the date of the
commencement of these provisions, even if that person was convicted prior to that date.
Paragraph 10contains a transitory provision to convert references to imprisonment in
the new provisions, asthey apply to persons aged 18-20, into referencesto detentionin
young offender institutions. Such a sentence is still possible, pending the coming into
force of section 61 of the Criminal Justice and Court Services Act 2000 (which will
abolish a sentence of detention in ayoung offender institution).

Part 4 of Schedule 1 makes provision consequential on the creation of the new
sentencing arrangements set out in new section 236A of the Criminal Justice Act
2003, the release arrangements in new section 244A of that Act and the corresponding
provisionsin the Armed Forces Act 2006.

Release and recall of prisoners

Section 7: Electronic monitoring following release on licence etc

156.

157.

Section 7 makes provision for a mandatory electronic monitoring condition to apply
to offenders released from custody on licence. The electronic monitoring condition
may be for monitoring of compliance with other licence conditions or monitoring of
whereabouts as a stand alone licence condition, or both. Under the legislation prior
to the changes in this Act, contained in section 62 of the Criminal Justice and Court
Services Act 2000, these conditions may be imposed but only on a discretionary, case
by case, basis. In addition, by virtue of section 31 of the Crime (Sentences) Act 1997,
conditions may only be attached to an indeterminate sentence prisoner’s licence on the
recommendation of the Parole Board.

Subsection (2) amends section 62 of the Criminal Justice and Court Services Act 2000
and providesthat any electronic monitoring condition must also statewho isresponsible
for the monitoring and gives the Secretary of State an order-making power, subject to
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the negative procedure, to specify a description of a person responsible for electronic
monitoring.

Subsection (3) inserts new sections 62A and 62B into the Criminal Justice and Court
Services Act 2000. Section 62A(1) provides for an order-making power, subject to the
negative procedure, to allow the Secretary of State to provide that offenders released
from custody on licence must be subject to compulsory electronic monitoring. Section
62A(2) allows for the Secretary of State to require electronic monitoring in particular
cases and to specify the duration of the compul sory condition, which may befor aperiod
shorter than the licence period. The period may be different for different groups of
offenders (as provided for by section 76 of the Criminal Justice and Court Services Act
2000). Section 62A(3) alows for the Secretary of State to specify which offenderswill
be subject to electronic monitoring by reference to whoever is monitoring the offender.
It also allowsthe Secretary of State to make provision by reference to whether a person
specified in the order is satisfied of a matter. For example, it might refer to cases in
which the Secretary of Stateis satisfied that the offender hasaphysical or mental health
problem which renders the offender unsuitable for the licence condition, or cases in
which a person is satisfied that it isimpossible to make arrangements for the offender
to recharge the battery in thetag. The Secretary of State may prescribe which offenders
must be subject to compulsory electronic monitoring; for example, groups of offenders
by type of offence, such asall burglars, or by type of sentence, such asall those serving
an Extended Determinate Sentence.

New section 62A(4) has the effect that, if an offender is serving one of the
specified sentences, a compulsory electronic monitoring condition cannot be applied
to that person. The sentences are certain custodial sentences available for young
offenders. Under these sentences, electronic monitoring will still be available but on
adiscretionary basis.

The use of data, including location data, gathered under an electronic monitoring
condition (whether one imposed for the purpose of monitoring whereabouts or one
imposed for the purpose of monitoring compliance) is subject to the regquirements of
the Data Protection Act 1998. Section 62B imposes a duty on the Secretary of Stateto
issue a code of practice on the processing of such data (which will include retention,
use and sharing of data).

Subsection (4) introduces Schedule 2 which contains a number of consequential
provisions.

Subsection (5) applies the provisions to offenders released from custody on or after the
day on which they are commenced.

Schedule 2: Electronic monitoring and licences etc: consequential provision

163.

Schedule 2 makes consequential amendments relating to the provisionsin section 7. In
particular, paragraph 1 amends section 31 of the Crime (Sentences) Act 1997 to enable
a compulsory e ectronic monitoring licence condition to be imposed on alife sentence
prisoner without a recommendation or direction from the Parole Board.

Section 8: Recall adjudicators

164.

Section 8 provides a power for the Secretary of State to appoint “recall adjudicators’
whose function is to review the detention of recalled determinate sentence prisoners.
This function is currently performed by the Parole Board. This section removes the
statutory requirements in the Criminal Justice Act 2003 (“2003 Act”) for the Secretary
of Stateto refer determinate sentencerecalled prisonersto the Parole Board and replaces
references to the Board in that context with references to a “recall adjudicator”. The
Secretary of Stateis able to appoint the Parole Board or any other person to be arecall
adjudicator.
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Subsection (1) insertsanew sectioninthe 2003 Act after section 239. New section 239A
providesfor the Secretary of Stateto appoint and remunerate recall adjudicatorsto carry
out all or some of thereview functionsfor recalled determinate sentence prisoners. The
Secretary of State’' s power includes power to appoint people to carry out such functions
only in a specified geographical area or only in relation to a specified type of case.
Such functions have to be carried out in accordance with any guidance issued by the
chief recall adjudicator as appointed by the Secretary of State. The Secretary of State
is able to issue rules about proceedings of recall adjudicators. The rules will be made
by statutory instrument subject to the negative procedure.

Subsection (2) confirms that the amendments of the 2003 Act in section 9 of the Act,
which deal withthetest for rel ease after recall for determinate sentence prisoners, confer
functions on recall adjudicators.

Subsection (3) introduces the new Schedule 3 which provides for further consequential
changes to other enactments to reflect the appointment of recall adjudicators.

In particular, Schedule 3 amends:

* Mental Health Act 1983 — Thereis provision in section 50 of that Act under which
Parole Board powers in respect of the release of prisoners may be disregarded in
respect of prisoners subject to the Mental Health Act 1983. The same provision
has been made in respect of recall adjudicators powers to direct the release
of determinate sentence recalled prisoners. Similarly, section 74 of that Act
makes references to the Parole Board and restricted patients subject to restriction
directions. References to recall adjudicators have been added.

e Criminal Justice Act 2003 —

— Section 250 (licence conditions) is amended to provide that, in respect of a
prisoner serving an extended sentence, where the Parole Board directs the
initial release the Board is responsible for setting and varying certain licence
conditions (as now) but where a recall adjudicator directs release following
recall, the adjudicator has those responsibilities in respect of the licence.

— Section 260(2B) (early release from prison of extended sentence prisonerswho
areliable to be removed from the United Kingdom) providesthat the Secretary
of State’s power of removal applies whether or not the Parole Board has given
adirection to release. Equivalent provision has been made in relation to recall
adjudicators.

— A definition of “recall adjudicator” has been added to section 268
(interpretation of Chapter 6 of Part 12).

— For prisoners whose release is subject to the modifications in Schedule 20B of
the 2003 Act (transitional provision for certain cases, including those originally
dealt with under the Criminal Justice Act 1967 and the Criminal Justice Act
1991), similar amendments have been madein respect of the setting and varying
of licence conditions and the early release of prisoners liable to be removed
from the UK.

e Domestic Violence, Crime and Victims Act 2004 — Schedule 9 to this Act has been
amended so that recall adjudicators arelisted as one of the authoritiesfalling within
the remit of the Commissioner for Victims and Witnesses, in the same way as the
Parole Board.

e Offender Management Act 2007 — Section 3(7)(a) (arrangements for the provision
of probation services: risk of conflict of interest) has been amended to require the
Secretary of State to have regard to the need to take reasonable steps to avoid a
conflict of interest between the obligations of providers of probation services to
provide assistanceto recall adjudicatorsand their financial interests. Section 14 has
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also been amended to provide that the Secretary of State can disclose information
to recall adjudicators for offender management purposes.

» Coroners and Justice Act 2009 — The work of the Parole Board is covered by
section 131 (annual report of Sentencing Council for England and Wales: effect of
factors not related to sentencing). This has been amended to include reference to
the work of recall adjudicators.

» Equality Act 2010 — Schedule 19 lists the public authorities that are covered by the
provisions of the Act, which includes the Parole Board. Recall adjudicators have
been added to thislist.

Section 9: Test for release after recall: determinate sentences

169.

170.

171

172.

173.

174.

175.

176.

Section 9 amends the provisions dealing with the recall and further release of prisoners
in Chapter 6 of Part 12 of the Criminal Justice Act 2003. It addsto the public protection
test, applicable prior to this Act, to include consideration of whether the offender is
highly likely to breach their licence conditions if released. This test applies where the
Secretary of State is determining whether arecalled prisoner is suitable for automatic
release and, where they are subject to discretionary release, when the Secretary of State
and recall adjudicators are considering re-release.

Subsection (2) inserts a new subsection (4A) into section 255A of the Criminal Justice
Act 2003 to require the Secretary of State to consider the likelihood of further non-
compliance with licence conditions when deciding on the appropriate type of recall for
an offender, as well as whether they present arisk of serious harm to the public.

Subsection (3) amends section 255B of that Act which deals with recalled offenders
who are subject to automatic release after 28 days. Subsection (3)(b) inserts a new
subsection (3A) in section 255B which provides that the Secretary of State must
consider when exercising discretionary release powers whether it appears that the
offender would be highly likely to breach a condition contained in their licence. Thisis
in addition to the existing restriction based on risk of serious harm to the public.

Whereareferral ismadeto arecall adjudicator to consider the offender’ s rel ease before
the end of the automatic rel ease period, subsection (3)(d) inserts further subsectionsin
section 255B — (4A), (4B) and (4C) — which set out the basis on which the adjudicator
may consider release in these circumstances.

New subsection (4A) provides for the directions the recall adjudicator may make
when determining the referral. New subsection (4B) reproduces the current public
protection release test to be applied by the adjudicator when considering release. New
subsection (4C) addsto that test by restricting the adjudicator’ s power to release where
the adjudicator considers the offender would be highly likely to breach a condition
contained in their licence if released.

Subsection (3)(e) replaces the current subsection (5) to make clear that the Secretary of
State must give effect to any direction of the recall adjudicator to release.

Subsection (4) makes the same changes in respect of the discretion of the Secretary of
State and recall adjudicators to release recalled offenders not subject to the automatic
release provision in section 255B who are, instead, liable to be detained until the
end of their sentence. It imposes a restriction on the exercise of the discretion where
the prisoner would be highly likely to breach a condition contained in their licence
if released by inserting new subsections (3A), (4A), (4B) and (4C) in section 255C
of the Criminal Justice Act 2003 . These replicate the new subsections inserted in
section 255B.

Subsection (5) repeals section 256 of the Criminal Justice Act 2003. Section 256
provides for how the Secretary of State and the Parole Board deal with referrals of
recalled prisoners where the Board does not direct immediate release. Thissectionisno
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longer needed as provision for how the Secretary of State and, now, recall adjudicators
are to deal with such casesis now made in each of the relevant sections of that Act as
amended by section 9.

Subsection (6) replaces subsection (1) of section 256A of the Criminal Justice Act
2003 with three new subsections, (1), (1A) and (1B), dealing with the further review of
recalled prisoners. For arecalled prisoner who is serving one sentence of imprisonment
the prisoner must have their case referred to a recall adjudicator annually. Where
the prisoner is serving multiple sentences, however, and the recall period is running
concurrently with the custodial part of another sentence (for example, where a further
sentence has been imposed in addition to the recall for offences committed while on
licence) then the case will not be referred to an adjudicator until the custodia part of
the other sentence has been completed and the prisoner can be released on all sentences
—rather than referred annually during that period.

Subsection (6)(d) replaces the provision for the Parole Board to fix a date for release
on licence (section 256A(4)(b) of the Criminal Justice Act 2003) with provision for a
recall adjudicator to direct that the prisoner be released on licence as soon as conditions
in the direction are met. Thisisto allow conditional release of an offender on a given
set of circumstances, for example when a particular accommodation is available.

Subsection (6)(f) inserts new subsections (4A) and (4B) in section 256A to provide that
recall adjudicators must apply therisk of breach of alicence condition test aswell asthe
public protection test when considering the release of recalled prisoners whose cases
have been referred to an adjudicator on their review date under section 256A.

Subsection (7) removes a transitional provision for prisoners subject to earlier release
provisionswhich becomesredundant on the repeal of section 256 of the Criminal Justice
Act 2003.

Subsection (8) provides that the amendments made by this section apply to those
recalled before the day on which these changes are brought into force, as well as those
recalled after that date.

Section 10: Power to change test for release after recall: determinate sentences

182.

Section 10 inserts a new section — 256AZA — in Chapter 6 of Part 12 of the Criminal
Justice Act 2003. This provides an order-making power subject to the affirmative
procedure to change the test to be applied (provided for in section 9) when the
Secretary of State decides whether automatic release recall is suitable (as prescribed in
section 255A) and the tests applied by the Secretary of State and recall adjudicators for
release following recall (as prescribed in sections 255B, 255C and 256A).

Section 11: Initial release and release after recall: life sentences

183.

184.

Subsection (1) amends section 28(7) of the Crime (Sentences) Act 1997 to refer to the
‘requisite custodial period’ which is defined in section 268(1A) of the Criminal Justice
Act 2003 (as inserted by section 14). Section 28(7)(c) of the Crime (Sentences) Act
1997 makes provision in relation to the point at which alife prisoner may require the
Secretary of Stateto refer their case to the Parole Board to consider their release, where
such a prisoner is also serving a determinate sentence of imprisonment or detention.
This amendment is a consequence of the creation of the new sentencing arrangements
set out in new section 236A and the release arrangements in new section 244A of
the Criminal Justice Act 2003 (as inserted by Schedule 1); and of the creation of the
extended determinate sentence under section 226A and 226B of that Act, asinserted by
the Legal Aid, Sentencing and Punishment of Offenders Act 2012.

Subsection (2) amends section 32 of the Crime (Sentences) Act 1997 by inserting the
public protection release test applied when considering initial release so that it also
applies where the Board is considering the release of recalled life sentence prisoners.
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This includes prisoners serving sentences of Imprisonment for Public Protection (1PP)
who have been recalled.

Subsection (3) inserts a new paragraph in section 128(3) of the Legal Aid, Sentencing
and Punishment of Offenders Act 2012 which allows the release test to be changed by
an order subject to the affirmative procedure. This ensures that the power to change the
release test applies equally to the test asit appearsin new subsection (5A) of section 32
of the 1997 Act, inrelation to the release of recalled | PP prisoners. The power to amend
the release test in section 128 does not apply to the test in respect of those serving life
sentences, which cannot be amended by order.

Subsections (4) and (5) provide that the amendments made by subsections (1) and (2) of
this section apply to those sentenced or recalled before the day on which these changes
are brought into force, as well as those sentenced or recalled after that date.

Section 12: Offence of remaining unlawfully at large after recall

187.

188.

189.

190.

191

Section 12 creates a new offence of remaining unlawfully at large following a recall
to custody.

Subsection (1) inserts a new section 32ZA into the Crime (Sentences) Act 1997 to
provide for it to be a criminal offence for recalled indeterminate sentence prisoners
to remain unlawfully at large. The offence is committed once the offender has been
notified of the recall and fails to take all necessary steps to return to prison unless they
have a reasonable excuse. Subsection (2) of section 32ZA provides that an offender
is treated as being notified of recall if written notification has been delivered to an
appropriate address and the period specified in the notice has expired. Subsection (3) of
section 32ZA defines an appropriate address as either an address at which the offender
is permitted to stay or an address which is nominated under their licence. Subsection
(4) of section 32ZA provides that an offender is also treated as being notified of their
recall if their licence requiresthem to keep in contact with probation in accordance with
instructions given by probation officers, they have failed to comply with an instruction
and they have not complied with an instruction for at least 6 months.

Subsection (5) of section 32ZA provides that the offence of being unlawfully at large
can be tried in either the magistrates court or the Crown Court (an “either way”
offence). The maximum penalty of 6 months which can be imposed by a magistrates
court will become 12 months when section 154(1) of the Criminal Justice Act 2003 is
commenced (subsection (6) of section 32ZA). Section 85 of the Legal Aid, Sentencing
and Punishment of Offenders Act 2012, when brought into force, will remove the limit
on the fine that can be imposed in the magistrates’ court for this offence; however
until that point any fineimposed by the magistrates’ court may not exceed the statutory
maximum (subsection (7) of section 32ZA).

Subsection (2) inserts a new section 255ZA into the Criminal Justice Act 2003 to
provide for it to be a criminal offence for recalled determinate sentence prisoners to
remain unlawfully at large and provides the same provisions as outlined in paragraphs
187 and 188 above.

Subsection (3) provides that the offence of remaining unlawfully at large after recall
will apply to all those who are already unlawfully at large after the revocation of their
licences. Therefore, on commencement, offenders who are already unlawfully at large
will be committing this offence if they have been notified of the recall, the time in
the notification expires and the offender has not, without reasonable excuse, taken all
necessary steps to return to prison.

Section 13: Offence of remaining unlawfully at large after temporary release

192.

Section 13 provides for an increase in the maximum sentence for the offence of
remaining unlawfully at large after a period of temporary release on licence and makes
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it an offence which can be tried in either the magistrates' court or Crown Court (an
“either way” offence).

The section amends section 1 of the Prisoners (Return to Custody) Act 1995. Subsection
(2) provides that the maximum penalties that can be imposed by (&) the Crown Court
and (b) the magistrates’ court to 2 years and 12 months respectively.

Subsection (3) provides that until section 154(1) of the Criminal Justice Act 2003 is
commenced the maximum penalty which can be imposed by a magistrates' court is 6
months.

It also provides that until section 85 of the Legal Aid, Sentencing and Punishment
of Offenders Act 2012 is commenced the maximum fine which can be imposed by a
magistrates’ court is afine not exceeding the statutory maximum (currently £5,000).

Subsection (4) provides that the increased maximum penalties will not apply to those
whose period of temporary release on licence had expired, or whose order of recall was
made, before commencement.

Section 14: Definition of “ requisite custodial period’

197.

198.

Section 14 inserts a definition of “requisite custodial period” into the interpretation
provision in Chapter 6 of Part 12 of the Criminal Justice Act 2003. “ Requisite custodial
period” has different meanings for different sentences. For the purposes of a standard
determinate sentence (covered by section 243A and 244), the ‘requisite custodial
period’ endsat the half-way point; for the purposes of an extended determinate sentence
(imposed under section 226A or 226B) it ends at the two-thirds point of the custodial
term, or the half-way point of the custodial term for extended sentencesimposed under
the previous regime (under section 227 or 228) (see sections 246A and 247); for the
purposes of the new sentencing arrangements under new section 236A (inserted by
Schedule 1 to this Act), it ends at the half-way point of the custodial term (see new
section 244A). The definition of ‘ requisite custodia period’ isrelevant for the purposes
of sections; 246 (power to release prisoners on licence before required to do so), 256A
(as amended by section 9 of this Act) (further review), 260 (early removal of prisoners
liable to removal from the United Kingdom) 261 (re-entry into United Kingdom of
offender removed from prison early), paragraph 8 of Schedule 20A (modification
of section 260) and section 28 of the Crime (Sentences) Act 1997 (as amended by
section 11 of this Act) (initial release and release after recall: life sentences).

Subsection (3) makes amendments to section 247 of the Criminal Justice Act 2003
to introduce a definition of the ‘requisite custodia period’ in respect of an offender
serving one sentence or two or more concurrent or consecutive sentences. Therequisite
custodial period for this type of extended sentence is one half of the custodial term
imposed by the court where one sentenceis being served and, for those serving multiple
sentences, it is the period determined by sections 263(2) and 264(2) which deal with
calculating relevant dates for concurrent and consecutive sentences.

Section 15: Minor amendments and transitional cases

199.  Section 15 makes minor consequential amendments and provision to dea with
transitional cases stemming from the changes made by the Legal Aid, Sentencing and
Punishment of Offenders Act 2012.

Prisons

Section 16: Drugs for which prisoners etc may be tested

200.

Section 16 amends the provisionsin the Prison Act 1952 (“the 1952 Act”) which deal
with testing prisoners for drugs. It expands the definition of drugs that a prisoner can
be tested for to include a drug that is not controlled under the Misuse of Drugs Act
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1971 (“the 1971 Act”) and which is specified by the Secretary of State in prison rules.
Currently, under section 16A of the 1952 Act, if an authorisationisin forcein a prison,
a prison officer may, in accordance with prison rules require a prisoner to provide a
sample of urine for the purpose of ascertaining whether the prisoner has any drugin his
body. Section 16A(3) defines “drug” as meaning any controlled drug for the purposes
of the 1971 Act. Section 2 of, and Schedule 2 to, the 1971 Act define “ controlled drug”
as any substance or product specified in Part 1, 2 or 3 of that Schedule or that is subject
to temporary control.

Subsection (2) amends section 16A(3) of the 1952 Act by expanding the definition of
drugtoincludea* specified drug” whichisdefined asany substance or product specified
in prison rules for the purposes of section 16A.

Subsection (3) insertsanew subsection (3A) into section 47 of the 1952 Act. Section 47
givesthe Secretary of State the power to make rulesfor the regulation and management
of prisonsand other places of detention. Subsection (3A) providesthat rules made under
section 47 may specify any substance or product (whichisnot a controlled drug for the
purposes of the 1971 Act) inrelation to which aperson may berequired to giveasample
for the purposes of section 16A. The effect of subsection (3A) is that the Secretary of
State can specify in prison rules and rules for other places of detention adrug that is not
controlled under the 1971 Act and which should be subject to testing under section 16A
of the 1952 Act.

Cautions

Section 17: Restrictions on use of cautions

203.

204.

205.

206.

207.

208.

Currently, asimple caution provides ameans for a constable to deal with a person aged
18 or over who has admitted committing a criminal offence in England and Wales and
agrees to be given a caution. It does not involve any court or tribunal process or the
imposition of any condition or sanction. The current provisionsfor adult simplecautions
are set out in non-statutory guidance issued by the Secretary of State for Justice.

Section 17 places restrictions on the circumstances in which cautions may be used.
The restrictions are greater the more serious the offence. Subsection (1) provides that
the section applies where the person is aged 18 or over, has committed an offence in
England and Wales and admits to committing the offence.

Subsection (2) provides that a constable may not give a caution for an offence triable
only onindictment unlessthere are exceptional circumstancesand the Director of Public
Prosecutions consents.

Subsection (3) provides that a constable may not give a caution for an offence that is
triable either way and which is specified in an order (“specified either way offence”)
made by the Secretary of State (subject to the negative procedure) unless there are
exceptional circumstances.

Subsection (4) provides that a constable may not give a caution for asummary or anon
specified either-way offence (those offences not aready restricted by subsections (2)
and (3)) if the person has, in the two years before the commission of the current offence,
received a caution (including a youth caution and youth conditional caution under the
Crime and Disorder Act 1998 aswell as an adult conditional caution) or conviction for
asimilar offence unlessthere are exceptional circumstances. The Secretary of State has
the power to amend by order (subject to the affirmative procedure), the period of two
years between the current offence and previous similar offence (subsection (7)).

Whether there are exceptional circumstances and whether a previous offenceissimilar
to the current offence are not to be determined by a police officer below arank specified
by the Secretary of State by order (subsection (5)). A determination must be made in
accordance with guidance issued by the Secretary of State (subsection (6)).
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Subsection (10) provides that the restrictions on giving a caution under this section
apply to an offence irrespective of whether it was committed before or after this section
comesinto force.

Section 18: Restrictions on use of cautions: supplementary

210.

211.

Section 18 sets out the different parliamentary procedures for the orders that the
Secretary of State may make under section 17 and provides that an order must be made
by statutory instrument.

Subsection (5) contains an amendment to section 37B(7) of the Police and Criminal
Evidence Act 1984. That section is about the decision of the Director of Public
Prosecutions as to whether a person should be charged or cautioned. Under
section 38B(7), if the DPP decides that a person should be cautioned, but it proves not
to be possible to give a caution, the person must be charged. The amendment contained
in subsection (5) makes clear that section 17 is to be taken into account in determining
whether a caution is possible or not.

Section 19: Alternativesto prosecution: rehabilitation of offendersin Scotland

212.

Section 19 amends the Rehabilitation of Offenders Act 1974 in order to address alegal
competence problem that was identified by the Scottish Government in relation to the
exercise of enabling powersin Schedule 3tothe 1974 Act. The amendment allowsthe
Scottish Ministers to make an order under paragraph 6 of Schedule 3 and section 7(4)
(as applied by paragraph 8 of Schedule 3) of the 1974 Act setting out exclusions,
modifications and exceptions to the general rules in the 1974 Act concerning spent
alternatives to prosecution in relation to reserved matters. Scottish Ministers already
have the power to do this in relation to convictions (the powers to do so having been
transferred to Scottish Ministers by the Scotland Act 1998 (Transfer of Functionsto the
Scottish Ministers etc.) Order 2003).

Offencesinvolving ill-treatment or wilful neglect

Section 20: 11l-treatment or wilful neglect: care worker offence

213.

214.

215.

216.

Section 20 makes it an offence for an individual who has the care of another individual
by virtue of being a care worker to ill-treat or wilfully neglect that individual. The
offence will apply in England and Wales.

Subsection (2) establishes the penalties to which an individual found guilty of the
offence will be subject. On conviction on indictment, the penalty is imprisonment
for a maximum of 5 years, or a fine, or both. On summary conviction (subject to
subsection (9)), the penalty is imprisonment for a maximum of 12 months, or a fine,
or both.

Subsection (3) defines “care worker” for the purposes of this section, as an individual
who is paid specifically to provide health care for adults or children other than health
care that is excluded (see subsection (5) and Schedule 4), or to provide adult social
care. “Careworker” also includes an individual who is paid specifically to supervise or
manage individuals providing such care, and adirector or equivalent of an organisation
providing such care. The intention isto ensure that the individual offence can apply to
any individual perpetrator, not just those onthe“front line” of care provision. However,
it will only apply where the individual supervisor, director, etc has themselves directly
committed ill-treatment or wilful neglect. They will not commit the individual offence
by virtue of the acts or omissions of others they supervise or manage.

Subsection (4) defines “paid work” for the purposes of this section, as work for which
an individual is paid, or is entitled to be paid, other than: a) payment in respect of
reasonable expenses; b) payments to foster parents in respect of their work as a foster
parent; c) asocia security benefit; and d) apayment under arrangements under section 2
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of the Employment and Training Act 1973 (to assist people to select, train for, obtain
and retain employment)

The purpose of limiting the offence to those performing ‘paid work’, as defined,
is to ensure that informal arrangements, such as unpaid family carers and friends,
are not captured by the offence. The intention is also to exclude from the definition
situations where an individual works as an unpaid volunteer, but receives, for example,
reimbursement of travel costs to get to and from the place where they volunteer.
Similarly, this exclusion would also cover an informal family carer who occasionally
receives a contribution from the person they care for towards the personal costs they
incur in providing that care. Such reimbursement is not to be treated as amounting to
paid work. Payments received by foster parents specifically in respect of their work as
foster parents, are also to be disregarded for the purposes of this section. The intention
isalso to exclude from the definition of paid work any social security benefit for which,
for exampl e, claimantsare required to undertake unpaid work asacondition of receiving
that benefit. So, for example, an individua working in an adult care home as part of the
Department for Work and Pensions’ “Work Programme” will not be treated as being
in paid work.

Subsection (5) defines “health care” for the purposes of this offence. The definition
includes services provided as part of the protection or improvement of public health,
for example smoking cessation support, and isa so intended to capture services, such as
cosmetic surgery, that are not necessarily directly related to a medical condition. This
subsection aso introduces Schedule 4, which defines “excluded health care” for the
purposes of this section.

Subsection (6) defines “social care” for the purposes of this offence.

Subsection (7) specifies that where health care or adult socia care is provided
incidentally to a person’s main duties, this should be disregarded for the purposes of
the offence. So, for example, a prison officer who, as a*“good Samaritan” act, assists a
prisoner in adjusting ahearing aid, could be perceived as providing practical assistance
within the definition of social care. However, the intention is that such activity would
not fall within the scope of the offence. In this example, the prison officer would have
provided the assistance (albeit in the course of performing their duties) incidentally to
their custodial duties, not by virtue of being a care worker. The same principles would
apply to, for example, police officers and office workers in similar circumstances.

Subsection (8) defines the terms “adult” and “child” - an individual isto be considered
to be an adult once they have attained the age of 18 years. It also defines the phrase
“foster parent” for the purposes of subsection (4).

Subsection (9) makes provision for the maximum permitted sentence which can be
imposed under subsection (2)(b) to be contingent on whether section 154(1) of the
Criminal Justice Act 2003 has come into force at the time an offence under this
section is committed. Where an offence under this section has been committed prior to
section 154(1) coming into force the maximum sentence on summary conviction will
be 6 months. .

Subsection (10) makes provision for the maximum level of any fine imposed under
subsection (2)(b) to be contingent on whether section 85 of the Legal Aid, Sentencing
and Punishment of Offenders Act 2012 has come into force at the time an offence under
this section is committed.

Schedule 4: IlI-treatment or wilful neglect by care worker: excluded health care

224.

Schedule 4 sets out arange of children’s services and settings in which health care is
to be treated as excluded health care for the purposes of section 20 (ill-treatment or
wilful neglect: care worker offence). The Government’ sview isthat there already exist
sufficient safeguardsin respect of childrenin these servicesand settings so that adequate
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protectionsarein place. For adultsin these settings and services, the likelihood of them
needing health care from someone who would meet the definition of “care worker” is
very small, and the risk of them suffering ill-treatment or wilful neglect from such a
care worker smaller still.

Paragraph 1(1) defines “excluded health care” for the purposes of the offence
established in section 20. The scope of the exclusion covers health care provided in:

— dl educationa institutions listed in paragraph 3, including Academies, free
schooals, boarding schools, pupil referral units, and sixth form colleges;

—  other premises while they, or a part of them, are being used for an education or
childcare purpose described in paragraph 2, including early years or later years
provision, childminding or day care;

— all children’s homes and residential family centres.

Sub-paragraph (2) provides that health care provided on part of the premises of an
educational institution listed in paragraph 3 is not to be treated as excluded health care
if, a thetime it is provided, that part of the premisesis being used for purposes other
than purposes connected with the operation of the premises or an education or childcare
purpose. For example, health care provided in aschool hall whilethe hall isbeing used
for a school assembly would be excluded health care, while health care provided in the
hall while it is being used as a venue by a community group, such as a keep fit club
or charity event, would not.

Sub-paragraph (3) providesthat health care provided at the premises of ahospital where
education is provided is not to be treated as excluded health care.

Paragraph 2 specifies the activities that are to be treated as an education or childcare
purposein respect of paragraph 1(1)(d) and 1(2)(b). For example, where a church hall
is used to provide early years care as described in sub-paragraph (d) during the week,
but also for parties, wedding receptions, community group meetings etc, in the evenings
or at the weekend, only health care provided at the church hall whileit isbeing used for
the provision of early years care will be excluded health care. Health care provided at
any other time, or on a part of the premises used for something other than the education
or childcare purpose, will be subject to the care worker offence.

Paragraph 3defines the meaning of “educational institutions” in this Schedule. They
include

—  nursery, primary, and secondary schools, both maintained and independent;
—  Academies and free schools;

—  pupil referral units;

—  sixth form colleges and special post-16 education institutions.

Paragraph 4 defines various words and phrases for the purposes of this Schedule.

Section 21: I1l-treatment or wilful neglect: care provider offence

231.

Subsection (1) provides for a care provider to commit an offenceiif:

— anindividua employed or otherwise engaged by the care provider ill-treats or
wilfully neglects someone to whom they are providing health care or adult social
care and to whom the care provider owes arelevant duty of care; and

—  theway in which the care provider manages or organises its activities amounts
to a gross breach of that duty of care; and
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— if that breach had not occurred, theill-treatment or wilful neglect would not have
happened, or would have been less likely to happen.

The overall approach to this offenceismodelled, insofar asis practicable, on that of the
offence of corporate mansl aughter/homicide established in the Corporate M ang aughter
and Corporate Homicide Act 2007 (*CMCHA 2007”). The intention is to resolve the
difficulties associated with proving to the required level for a criminal offence the
element of wilfulness on the part of an organisation. The CMCHA 2007 removed the
necessity of identifying asingleindividual within the organisation’ s senior management
structure of sufficient seniority to be acting asthe “directing mind” of the organisation,
and then proving that this individual behaved wilfully, such that the organisation as a
whole can be considered to be guilty of the offence. Instead, the CMCHA 2007 focussed
on the way an organisation managed or organised its activities, and on the duty of care
that the organisation owed towards the victim. This section takes the same approach
in respect of whether an organisation has conducted its affairs in a way that amounts
to a gross breach of a duty of care owed towards someone who has been a victim of
ill-treatment or wilful neglect by the care provider’s employee or another individual
engaged by it.

Subsection (2) defines “care provider” for the purposes of this section as a body
corporate or unincorporated association which provides or arrangesfor the provision of
health care (other than excluded health care) or adult social care, or an individual who
provides such care and employs or otherwise makes arrangements with other persons
to assist in providing that care. The intention is to ensure that the definition covers
not just provider organisations such as hospitals (whether NHS or privately run) and
companies, but also partnerships such as GP practices, and sole traders such as single-
handed GP practices.

Subsection (3) sets out the circumstances in which an individual is to be considered as
part of acare provider’ sarrangementsfor the purposes of subsection (1), specifying that
the individual will be providing, or supervising or managing others providing, health
care or social care as part of such care provided or arranged for by the care provider.

Subsection (4) defines “relevant duty of care” for the purposes of this section, as aduty
owed under the law of negligence, or a duty that would be so owed were it not for
legislative provisionswhich impose alternative liability in place of liability owed under
thelaw of negligence. However, the duty will apply for the purposes of thisoffence only
to the extent that it arises in connection with providing or arranging for the provision
of health care or socia care.

Subsection (5) makesit clear that the application of the offence, which requires agross
breach of a duty of care by the care provider to be shown, is not affected by common
law rules precluding liability in the law of negligence where people are jointly engaged
inacriminal enterprise or because aperson has accepted arisk of harm. Theintentionis
to avoid the possibility that, if it could be shown that the grounds for the care provider
offence could otherwise be made out, a care provider could escape prosecution by
relying on some illegality on the part of the victim, or an argument that the victim had
somehow consented to the risk of harm when consenting to the care or treatment. For
example, thisprovision ensuresthat acare home provider could not rely on an argument
that aresident, in not objecting to being cared for by a particular care worker who had
a history of poor behaviour, was somehow consenting to the risk if that care worker
subsequently ill-treated or wilfully neglected them.

Subsection (6) clarifies the meaning of a “gross’ breach of a duty of care by a
care provider, as being where the care provider’s conduct falls far below what could
reasonably be expected in the circumstances.

Subsection (7) makes provision similar to that in section 20(7). For the purposes
of this section, where the provision, or making of arrangements for the provision,
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of health or socia care is incidental to the carrying out of other activities, it is to
be disregarded for the purposes of the care provider offence. For example, a prison
that makes arrangements for one of its prison officers to accompany a prisoner, who
has suddenly fallen ill, to hospital would not be treated as a care provider, because
the arrangements made are merely incidental to the organisation’s primary custodial
activities.

Subsection (8) excludes from the meaning of providing or making arrangementsfor the
provision of health care, cases where a care provider organisation is merely making
direct payments to an individual, under specified legislation, for that individual to use
to purchase their own health care or social care services.

Subsection (9) defines certain words and phrases used in this section.

Section 22: Care provider offence: excluded care providers

241.

242.

243.

244,

245.

246.

Section 22 makes provision for certain types of organisation to be excluded from the
meaning of “care provider” for the purposes of section 21.

Subsection (1) provides for local authorities in England to be excluded care providers
when performing certain functions, including when providing health care as part of an
integrated package of services in the exercise of its functions in respect of children’s
social care and when exercising its social services functionsin relation to children.

Subsection (2) and (3) providesfor organisations which have entered into arrangements
with a local authority in England to exercise functions similar to those covered by
subsection (1) to be excluded to the extent that they are carrying out those functions.

Subsection (4) and (5) makes provision for local authoritiesin Wales, and organisations
that have entered into arrangementswith alocal authority in Walesto exercisefunctions
on its behalf, to be excluded care providers to the same extent as those in England.

Subsection (6) makes provision for registered adoptions societies or registered adoption
support agencies to be excluded care providers when providing adoption support
services.

Subsections (7) and (8) define “local authority” and “child”, “registered adoption
society” and “registered adoption support agency” respectively for the purposes of this
section.

Section 23: Care provider offence: penalties

247.

248.

249.

250.

Section 23 makes provision for the penaltiesthat can beimposed by the courtsin respect
of acare provider that has been convicted of the offence established in section 21. The
offence will be triable either way, that is in either a magistrate’s court or the Crown
Court.

Subsection (1) provides for the court to impose afine, irrespective of which court the
case has been tried in.

Subsection (2) provides for a court to make remedial orders and/or publicity orders,
either instead of or aswell asimposing afine. This approach again mirrorsthat adopted
by the CMCHA 2007. There is a precedent for providing for such orders in relation
to health and socia care in section 93 of the Care Act 2014, which makes provision
for both remedial orders and publicity orders as penalties available to the court where
an organisation has been convicted of the offence of providing false or misleading
information.

Subsection (3) definesa“remedial order” asan order requiring the care provider to take
specific stepsto remedy any or all of the following:

a. the breach of the care provider’srelevant duty of care;

36


http://www.legislation.gov.uk/id/ukpga/2015/2/section/21/8
http://www.legislation.gov.uk/id/ukpga/2015/2/section/21/9
http://www.legislation.gov.uk/id/ukpga/2015/2/section/22
http://www.legislation.gov.uk/id/ukpga/2015/2/section/22
http://www.legislation.gov.uk/id/ukpga/2015/2/section/22/1
http://www.legislation.gov.uk/id/ukpga/2015/2/section/22/2
http://www.legislation.gov.uk/id/ukpga/2015/2/section/22/3
http://www.legislation.gov.uk/id/ukpga/2015/2/section/22/1
http://www.legislation.gov.uk/id/ukpga/2015/2/section/22/4
http://www.legislation.gov.uk/id/ukpga/2015/2/section/22/5
http://www.legislation.gov.uk/id/ukpga/2015/2/section/22/6
http://www.legislation.gov.uk/id/ukpga/2015/2/section/22/7
http://www.legislation.gov.uk/id/ukpga/2015/2/section/22/8
http://www.legislation.gov.uk/id/ukpga/2015/2/section/23
http://www.legislation.gov.uk/id/ukpga/2015/2/section/23
http://www.legislation.gov.uk/id/ukpga/2015/2/section/23/1
http://www.legislation.gov.uk/id/ukpga/2015/2/section/23/2
http://www.legislation.gov.uk/id/ukpga/2015/2/section/23/3

These notes refer to the Criminal Justice and Courts Act 2015
(c.2) which received Royal Assent on 12 February 2015

b. any matter the court considersto have resulted from the breach and to be connected
with the ill-treatment or wilful neglect;

c. any deficienciesin the care provider’s management or organisational policies, its
systems or its practices of which the breach appears to be an indication.

251. Theintentionisto make provisionto oblige acare provider, against which such an order
has been made, to take action to put right the specified management or organisational
failures so that the offence cannot be repeated.

252.  Subsection (4) definesa* publicity order” asan order requiring the care provider to take
specific steps to publicise the following:

a. thefact that the care provider has been convicted of the offence;

b. the particulars of the offence, i.e. what the care provider did, or failed to do, that
resulted in the conviction;

c¢. the amount of any fine imposed on the care provider by the court;
d. theterms of any remedial order made by the court against the care provider.

253. Theintention here is to make provision to oblige a care provider to make public the
fact that it has been convicted of the offence, and the penaltiesimposed on it as aresullt.
A publicity order is intended to make it impossible for a care provider to avoid being
open and honest about a conviction for this offence.

254.  Subsection (5) makes further provision about remedial orders, specifying that they can
only be made if the prosecuting authorities make a specific application to the court,
which must include the terms of the proposed order. In addition, when deciding on
the terms of the order, the court must take into account any representations made or
evidence submitted to it as to what those terms should be. Finally, any remedia order
must include a time period within which the actions specified in the order must be
completed. These requirements mean that a remedial order will always be tailored to
the particular circumstances of the case, and will ensure that necessary actions to put
right the failures identified are completed timeously.

255.  Subsection (6) provides that a publicity order must include atime period within which
the actions specified in the order must be completed. This is to ensure that the care
provider complieswith the provisions of the publicity order within areasonable period.

256.  Subsection (7) provides that failure to comply with the terms of either a remedial
order or publicity order is itself an offence, punishable by the imposition of a fine.
The objective is to ensure that the care provider complies with any remedial order or
publicity order, or risk further legal action against it.

257.  Subsection (8) provides for the maximum amount of afine that can be imposed under
subsections (1) and (7) to be contingent on whether section 85 of the Legal Aid,
Sentencing and Punishment of Offenders Act 2012 hascomeinto force at thetime of the
offence. If not, the references in those subsections to the sanction of afine on summary
conviction areto be taken as referencesto afine not exceeding the statutory maximum.

Section 24: Care provider offence: application to unincorporated associations

258.  Section 24 makes provision to ensure that the offence of ill-treatment or wilful neglect
caused by acare provider can be properly applied to unincorporated associations, such
as general practice or dentistry partnerships.

259.  Subsection (1) provides that for the purposes of sections 21 and 23 an unincorporated
association is to be taken as owing whatever duties of care it would owe if it were a
body corporate.
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260.  Subsection (2) further provides that any prosecution under sections 21 or 23 brought
against an unincorporated association must be brought in the name of the association,
not in the name of any of itsindividual members.

261.  Subsection (3) specifies that in any such prosecution the rules of court concerning the
service of documents should be applied in respect of the unincorporated association as
if it were abody corporate.

262.  Subsection (4) provides that in proceedings under sections 21 or 23 against an
unincorporated association, the legidative provisions listed in paragraphs (a) and (b)
are to be applied as they would be applied to a body corporate.

263. Subsection (5) requires that any fine imposed on an unincorporated association
convicted under sections 21 or 23 must be paid from the funds of the association, i.e.
not by any individual member of it.

Section 25: Care provider: liability for ancillary and other offences

264.  Subsection (1) expressly excludes secondary liability for the new ill-treatment or wilful
neglect: care provider offence. It meansthat an individual cannot be convicted of aiding,
abetting, counselling or procuring the commission of the care provider offence, or of
encouraging or assisting in the commission of that offence. The intention here is to
ensure that the care provider offence focuses on the behaviours and actions (or failures
to act) by the care provider organisation as awhole, rather than creating aroute for the
focusto be diverted towards asingleindividual within the care provider’ s management
hierarchy. Thisdoesnot though affect an individual’ sdirect liability for theill-treatment
or wilful neglect: care worker offence.

265.  Subsections (2) to (5) clarify that a conviction for the care provider offence would not
preclude a care provider being convicted under legislation creating an offence relating
to health care or social care, or ahealth and saf ety offence, on the samefactsif thiswere
in the interests of justice. It would therefore also be possible to convict an individual
on a secondary basis for such an offence under such legidation under provisions such
as sections 91 and 92 of the Health and Social Care Act 2008, or section 37 of the
Health and Safety at Work etc. Act 1974. This does not impose any new liabilities
on individuals but ensures that existing liabilities are not reduced as an unintended
consequence of the new care provider offence.

Offencesinvolving police or prison officers

Section 26: Corrupt or other improper exercise of police powers and privileges

266.  Section 26 makesit an offence for a police officer and certain other personsto exercise
improperly the powers and privileges of a constable. It supplements the existing
common law offence of misconduct in public office.

267.  Subsection (1) provides that a police constable (defined in subsection (3)) commits an
offence if he or she exercises the powers and privileges of a constable improperly and
the officer knows or ought to know that it isimproper.

268.  Subsection (2) provides that a person guilty of the offence is liable on conviction on
indictment to a sentence imprisonment of 14 years or afine, or both.

269. Subsection (3) sets out the categories of officer who are a police constable for the
purpose of subsection (1). These include a constable of a police force in England and
Wales and certain other forces (for example, the British Transport Police Force), a
special constable of a police force or the British Transport Police Force, and National
Crime Agency officers designated with the powers and privileges of a constable.

270.  Subsection (4) provides that a police constable exercises the powers and privileges of
a constable improperly if the exercise of a power or privilege is for the purpose of
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achieving a benefit to the officer, or a benefit or detriment for another person, and
that a reasonable person would not expect the power or privilege to be exercised for
the purpose of achieving that benefit or detriment. Subsection (9) defines “ benefit” or
“detriment” as meaning any benefit or detriment, whether or not in money and whether
or not permanent.

Subsections (5) to (7) define further what is meant by the improper exercise of a power
or privilegefor the purpose of the offence. They refer to casesin which thereisafailure
to exercise apower or privilege, or there is athreat to exercise a power or privilege or
to fail to do so, in each case for the purpose of achieving a benefit or detriment (defined
in subsection (9)) and in any of these cases a reasonable person would not expect the
power or privilegeto be exercised for the purpose of achieving that benefit or detriment.

Subsection (8) provides that the offence relates to acts or omissions anywhere in
the United Kingdom or in UK waters (defined in subsection (9) as meaning the sea
and other waters within the seaward limits of the United Kingdom'’s territorial sed).
Subsection (10) provides that references for the purpose of this offence to exercising
or not exercising the powers and privileges of a constable include performing or not
performing the duties of a constable. Subsection (11) provides that this offence does
not affect what constitutes the common law offence of misconduct in public offencein
England and Wales or Northern Ireland.

Section 27: Term of imprisonment for murder of police or prison officer

273.

274.

Section 27 amends Schedule 21 to the Criminal Justice Act 2003, which sets out the
principles to which section 269 of that Act requires the court to have regard when
assessing the seriousness of al cases of murder, in order to determine the appropriate
minimum term to be imposed in relation to mandatory life sentences. Paragraph 4
of Schedule 21 deals with the exceptionally serious cases in which the court should
normally start by considering a whole life term, and provides a number of examples
of cases that should normally fall into this category. This section puts the murder of a
police or prison officer in the course of his or her duty into this category; previously
it was dealt with in paragraph 5 of Schedule 21 as the type of case where the normal
starting point would be a minimum term of 30 years.

Subsection (4) applies the amendment to those cases where the offence was committed
on or after the date of commencement.

Repeat offences involving offensive weapons

Section 28: Minimum sentence for repeat offences involving offensive weapons

275.

Section 28 puts in place a minimum custodial sentence for a second (or further)
conviction in England and Wales for possession of a knife or offensive weapon. A
previous conviction for threatening with a knife or offensive weapon also counts
as a ‘first strike’. The minimum custodial term set out by this section is 6 months
imprisonment for those aged 18 or over when convicted of the second offence, and a
four month Detention and Training Order for those aged 16 or over but under 18 when
convicted of the second offence, unlessthere are particular circumstances which would
make it unjust to impose such a sentence.

Schedule 5: Minimum sentence for repeat offences involving offensive weapons:
conseguential amendments

276.

Schedule 5 contains necessary minor and consequential amendments as a result of
section 28. Paragraph 1 of the Schedule amends section 37(1A) of the Mental Health
Act 1983 to enable the court to impose a hospital order instead of a minimum sentence.
Paragraph 2 amends section 36(2)(b) of the Criminal Justice Act 1988 to enable the
Attorney General to make areference where the court hasfailed to impose the minimum
sentence (an application to have an unduly lenient sentence revisited). Paragraph
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12 of the Schedule amends section 144 of the Criminal Justice Act 2003 to alow a
court, where a person pleads guilty to a relevant offence in circumstances in which
the new minimum sentence would apply, to reduce the sentence of imprisonment it
would otherwise have passed; but it may not reduce it to below 80% of the appropriate
custodial sentence in the case of those aged 18 or over when convicted. Other
consequential amendments are made to the Powers of the Criminal Courts (Sentencing)
Act 2000, the Criminal Justice Act 2003 and the Coroners and Justice Act 2009.

Driving offences

Section 29: Offences committed by disqualified drivers

277.

278.

279.

280.

281.

282.

283.

284.

285.

286.

287.

Section 29 makes the offence of causing death by driving while disqualified an
indictable only offence and increases the maximum penalty for such conduct to 10
years imprisonment. It also creates an offence of causing serious injury by driving
while disgualified - an either way offence with a maximum penalty of 4 years
imprisonment.

Subsection (1) adds new sections 3ZC and 3ZD to the Road Traffic Act 1988.
Section 3ZC creates a separate offence of causing death by driving while disqualified
(previoudly an offence under section 3ZB). Section 3ZD creates a new offence of
causing seriousinjury by driving while disqualified.

In both new sections, the requirement that death or serious injury must be caused
by driving means that for a person to be convicted of these offences there must be
something open to proper criticism in the way in which he or she was driving which
contributed morethan minimally to the death or seriousinjury (asper RvHughes[2013]
UKSC 5).

Subsection (2) amends Part 1 of Schedule 2 to the Road Traffic Offenders Act
1988 which specifies how offences in the Road Traffic Act 1988 will be tried, what
the maximum penalties will be upon conviction and whether the offence requires
disgualification and endorsements on the licence.

A person charged with an offence under section 3ZC will be tried on indictment in the
Crown Court and, if convicted, will be liable to a maximum custodia sentence of 10
years imprisonment or an unlimited fine or both.

A person charged with an offence under section 3ZD may either be tried summarily in
the magistrates’ court or on indictment in the Crown Court.

If tried summarily in England and Wales, the maximum penalty on conviction is 6
months' imprisonment or a fine not exceeding the statutory maximum or both (see
subsection (3)). But the maximum custodial sentence will rise to 12 months when
section 154(1) of the Criminal Justice Act 2003 is commenced and the maximum
fine that may be imposed will become unlimited when section 85 of the Legal Aid,
Sentencing and Offenders Act 2012 is commenced.

If tried summarily in Scotland, the maximum penalty is 12 months or the statutory
maximum or both.

If tried on indictment, the maximum penalty is 4 years imprisonment or an unlimited
fine or both.

A conviction for an offence under section 3ZC or 3ZD will also lead to a mandatory
period of disgualification and an obligatory endorsement of between 3 and 11 points
on the licence.

Subsection (4) introduces Schedule 6 which contains further amendments relating to
the offences under section 3ZC and 3ZD.
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288.  Subsection (5) providesthat the new provisionsin section 3ZC and 3ZD will only apply
to offences which are committed on or after the date of commencement.

Schedule 6: Offences committed by disqualified drivers: further amendments

289.  Schedule 6 contains amendments relating to the offences of causing death or serious
injury by disgqualified driving under sections 3ZC and 3ZD of the Road Traffic Act
1988 (RTA 1988) respectively.

290. Paragraph 1 aters the current offence of causing death by driving when unlicensed,
disqualified or uninsured under section 3ZB of the RTA 1988 by omitting references
to disqualified drivers. Disqualified drivers who cause death or serious injury will now
commit the new offences in sections 3ZC and 3ZD of the RTA 1988.

291.  Paragraph 2 introduces amendments to the Road Traffic Offenders Act 1988 (RTOA
1988), which are explained in more detail below.

292.  Paragraph 3(1) introduces amendments to section 24 of the RTOA 1988 which deals
with alternative verdicts.

293. Paragraph 3(2) amends section 24(A2) to provide that where a person is found not
guilty of amanslaughter chargein connection with driving and the all egations amount to
or include an allegation of either of the offences under section 3ZC or 3ZD of the RTA
1988 then the defendant may be convicted of either of those offences as an aternative
to manslaughter.

294. Paragraph 3(3)provides that where defendants are prosecuted for offences under
sections 3ZC or 3ZD of the RTA 1988 and the charges against them cannot be proved,
they will still beliable to conviction for the offence of driving while disqualified under
section 103(1)(b) of the RTA 1988.

295. Paragraphs4 and 5 ensure that the disqualification and retest provisionsin sections 34
and 36 of the RTOA 1988 will apply to offenders convicted of offences under sections
3ZC and 3ZD of the RTA 1988. This means that offenders convicted of causing death
or serious injury by disqualified driving will be banned from driving for at least two
years and required to pass an appropriate driving test before their qualifications can be
reinstated.

296. Paragraphs6and 7 add sections 3ZC and 3ZD of the RTA 1988tothelist of offencesin
section 45 and 45A of the RTOA 1988 to which afour-year endorsement period applies.

297.  Paragraph 8adds sections 3ZC and 3ZD of the RTA 1988 to the list of offencesin
Schedule 1 of the RTOA 1988 . That Schedule is concerned with procedural points
linked to the prosecution of offenders, including the need for the prosecution to provide
evidence as to who was driving the vehicle at the time the offence was committed.
Paragraph 9 makes consequential amendments which are necessary in the light of the
amendment to the offence in section 3ZB of the RTA 1988.

298.  Paragraph 10 addsthe offencesin sections 3ZC and 3ZD of the RTA 1988 to paragraph
3 of Schedule 3 to the Crime (International Co-operation) Act 2003. Where anon-UK
national is convicted of one of the offences in this Schedule, the UK must inform the
authorities in the state in which the offender is normally resident.

299. Paragraph 11 adds section 3ZC of the RTA 1988 to Part 1 of Schedule 15 to the
Criminal Justice Act 2003, thereby making it aspecified violent offencefor the purposes
of Chapter 5 of Part 12 of the Crimina Justice Act 2003. Schedule 15 is a list of
specified violent and sexual offences which are subject to the dangerous offenders
sentencing scheme. Schedule 15 is relevant for the purposes of: eligibility for an
extended determinate sentence (imposed under section 226A or 226B of the Criminal
Justice Act 2003); and the duty to impose alife sentence (imposed under section 225 or
226 of the Criminal Justice Act 2003 and corresponding provisionin the Armed Forces
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Act 2006) where the offence carries a maximum sentence of life imprisonment and the
court considers that thereis asignificant risk to the public of serious harm from further
such offences.

Paragraph 12 adds section 3ZC of the RTA 1988 to the list of offencesin Schedule 1
to the Coronersand Justice Act 2009. That Schedule lists offences classed as‘ homicide
offences’ for the purposes of the Act. A coroner must suspend an investigation when a
prosecuting authority requeststhem to do so on the ground that a person may be charged
with a‘homicide offence’ involving the desth of the deceased.

Section 30: Extension of disqualification from driving where custodial sentence
also imposed

301.

302.

Section 30 amends section 35A of the Road Traffic Offenders Act 1988 and
section 147A of the Powers of Criminal Courts (Sentencing) Act 2000 which require a
court, when sentencing an offender to immediate custody and imposing adriving ban, to
extend the driving ban to take account of the period the offender will spend in custody.
The provisions about that extension of the driving ban were inserted by Schedule 16 to
the Coroners and Justice Act 2009 and were designed to avoid a driving ban expiring,
or being significantly diminished, during the period in which the offender isin custody.

Section 30 omits the requirement for the court, when setting the extension period to be
added onto a driving ban, to take account of the sentence imposed by the court reduced
by deducted time spent on remand. For the purpose of setting the length of the extension
period and therefore the length of the driving ban as awhole, the court only hasto have
regard to the type and length of sentenceit hasimposed and not the sentence as adjusted
once time spent on remand is deducted.

Section 31: Mutual recognition of driving disqualification in UK and Republic of
Ireland

303.

304.

305.

306.

Section 31 gives effect to a proposed new bilateral agreement between the UK and
the Republic of Ireland (“Rol”) which will permit mutual recognition of driving
disgualifications between the two states. Section 31 amends Chapter 1 of Part 3 of
the Crime (International Co-operation) Act 2003 (“CICA 2003"). That Chapter was
enacted to implement the European Convention on Driving Disqualifications 1998 (“the
Convention”). The Rol and the UK are the only signatories to the Convention and so it
has been commenced only in relation to mutual recognition of driving disqualifications
between the UK and the Rol.

Subsection (2) of this section amends the heading of Chapter 1 of Part 3 of the CICA
2003 to read “Mutual recognition of driving disguaification in the UK and Republic
of Ireland”.

Subsection (3) amendsthe duty on the UK in section 54 of the CICA 2003 to give notice
of adriving disgualification to the authorities in the Rol where a disqualification has
been imposed on an offender in the UK. New section 54(1)(aq) of that Act provides
that the obligation arises only if the offender is resident in the Rol, or if the offender is
not normally resident in the Rol but holds an Rol driving licence. The disqualification
would only be notified to the Rol where it related to a qualifying UK road traffic
offence as set out in Schedule 3 to the CICA 2003 (Great Britain offences) or in new
Schedule 3A to that Act (Northern Ireland offences) (inserted by Schedule 7).

Subsection (4) amends section 56(1) of the CICA 2003 to require the UK to recognise a
driving disqualification if an offender isdisqualified in the Rol following conviction for
aqualifying road traffic offence as set out in the new Schedule 3B to that Act (inserted
by Schedule 7). The obligation to recognise the disqualification would only arise where
the offender is normally resident in the UK, or is not normally resident in the UK but
holds a Great Britain or Northern Ireland licence.
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Subsection (5) insertsanew section after section 71 of the CICA 2003 to definetheterm
“the specified agreement on driving disqualifications’. This agreement can only be an
agreement between the UK and the Rol to mutually recognise driving disqualifications
imposed in either state.

Schedule 7: Mutual recognition of driving disqualification in UK and Republic of
Ireland

308.

309.

310.

311.

312.

313.

314.

315.

316.

317.

Schedule 7 makes a number of changes to the terminology used in the CICA 2003 to
reflect the move from the Convention to the proposed bilateral agreement between the
UK and the Rol.

Paragraph 2 of this Schedule amends the provisions in section 54 of the CICA 2003
relating to the minimum period a disqualification must be imposed for in relation to
an offence in Part 2 of Schedules 3 and new Schedule 3A to that Act before the UK is
required to notify the Rol. The minimum period is generally 6 months, unless a period
of lessthan 6 months where this has been set out in regulations by the Secretary of State
or the Department of the Environment in Northern Ireland (“the Department”).

Sub-paragraph (4) provides that where an extension period is imposed under any of
the legidlative provisions listed, this will not be counted when cal culating whether the
period of disqualification is less than the minimum period.

Sub-paragraph (5) gives the Secretary of State and the Department the power to amend
the list of offences set out in Schedule 3 and the new Schedule 3A of the CICA 2003
respectively by regulations (subject to the affirmative procedure — see paragraph 14).

Paragraph 5(2) amends section 56(2) of the CICA 2003 to set out when the driving
disgualification condition is met. The condition is met either when the offender is
disgualified for an offence set out in Part 1 of the new Schedule 3B to the CICA 2003
or when the offender is disqualified from driving for an offence described in Part 2 of
that Schedule for not less than the minimum period.

Paragraph 5(4) providesthat the “minimum period” isthe period of lessthan 6 months
specified by the Secretary of State in regulations or where no such period has been
specified, 6 months.

Paragraph 5(6) amends section 56(6) of the CICA 2003, which providesthat section 57
does not apply if the relevant proceedings were brought later than the time at which
summary proceedings could have been brought for any corresponding offence under
the law of the part of the UK in which the offender is normally resident. It replaces
the reference to the part of the UK in which the offender is normally resident with a
referenceto “therelevant part of the UK”. Paragraph 5(7) insertsanew subsection (6A)
in section 56 which defines the relevant part of the UK in relation to both offenders
who were normally resident in the UK when convicted and offenders who were not,
but who hold a Great Britain or Northern Ireland licence.

Paragraph 5(9) amends the power in section 56(8) of the CICA 2003 alowing the
Secretary of State or the Department to make regul ations about when offences under the
law of a part of the UK correspond to an offence under the law in Rol for the purposes
of section 56(6).

Paragraph 5(10) confers power on the Secretary of State to amend the list of offences
set out in the new Schedule 3B to the CICA 2003 by regulations (subject to the
affirmative procedure — seeparagraph 14).

Paragraphs 11 and 12 amend sections 68 and 69 respectively to reflect the extension
of section 57 to those who hold a licence in Great Britain or Northern Ireland but are
not normally resident there.
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Paragraph 14 provides for the affirmative procedure to apply when the Secretary of
State makes regul ations to amend the offences listed in Schedule 3 or new Schedule 3B
to CICA or to specify an agreement under section 71A of the CICA 2003.

Paragraph 15 provides that regulations made by the Department to amend the offences
listed in new Schedule 3A to the CICA 2003 are subject to the approval of the Northern
Ireland Assembly.

Paragraph 18 sets out the definition of “normally resident” by referenceto article 12 of
Directive 2006/126/EC of the European Parliament and of the Council of 20" December
2006 on driving licences.

Paragraphs 19 and 20 amend Schedule 3 and insert new Schedule 3A to the CICA
2003 to set out the offences for which driving disqualifications are recognised for the
purposes of section 54. Schedule 3 contains offences under the law of England and
Wales and Scotland and new Schedule 3A contains offences under the law of Northern
Ireland. New Schedule 3A liststwo offencesthat do not currently appear in Schedule 3:
causing death or grievous bodily injury by careless or inconsiderate driving (Article
11A of the Road Traffic (Northern Ireland) Order 1995) and causing death or grievous
bodily injury by driving: unlicensed, disqualified or uninsured drivers (Article 12B of
that Order).

Paragraph 21 inserts anew Schedule 3B to the CICA 2003 which sets out the offences
under the law of the Rol for which driving disqualifications are recognised for the
purposes of section 56.

Paragraph 22 removes an amendment which was made in paragraph 93 of Schedule 21
to the Coroners and Justice Act 2009, which is superseded by the amendment made by
paragraph 2(4) of the new Schedule.

Paragraph 23 defines atransitional period which runsfrom 1 December 2014 until the
datewhen the amendmentsmadein thisAct areinforce and the new bilateral agreement
entersinto force.

Paragraph 24 prevents the Secretary of State and the Department from having to
comply with sections 55, 57 and 70(3) of the CICA 2003 during the transitional
period, i.e. when there is no international agreement on mutual recognition of driving
disgualifications between the UK and the ROI.

Paragraph 25 of this Schedule provides that paragraphs 23 and 24 are to be treated as
having come into force on 1 December 2014, i.e. at the beginning of the transitional
period.

Paragraph 26 states that once the transitional period ends, the Secretary of State and
the Department would only be required to comply with sections 55, 57 and 70(3) in
relation to offences committed after the end of the transitional period.

Paragraph 27 states that none of the amendments to the CICA 2003 in this Act would
affect the application of that Act to a case where a notice has already been given to an
offender under section 57 of that Act before 1 December 2014.

Section 32: Sending letters etc with intent to cause distress or anxiety

329.

330.

This section amends section 1 of the Malicious Communications Act 1988 (“the 1988
Act”) which makes it an offence to send certain articles with intent to cause distress
or anxiety. Subsection (1) substitutes new subsection (4) of the 1988 Act which will
allow prosecutions for this offence to be dealt with either in the magistrates court, or
in the Crown Court.

New subsection (4)(a) provides that the new maximum penalty for the offence when
tried on indictment is two years' imprisonment, or afine, or both. New subsection (4)
(b) provides that the penalty on summary conviction is a term of imprisonment not
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exceeding 12 months or a fine or both. However new subsections (5) and (6) (also
inserted by subsection (1)) contain transitional provisions which provide, respectively
for that reference to 12 monthsto be read as areference to 6 months until section 154(1)
of the Criminal Justice Act 2003 comes into force and for the reference to afine to be
read as a fine not exceeding the statutory maximum until section 85 of the Legal Aid,
Sentencing and Punishment of Offenders Act 2012 comes into force.

Subsection (2) makes it clear that the changes to section 1 of the 1988 Act only apply
to offences committed on or after the day on which section 32 comes into force

Offencesinvolving intent to cause distress etc

Section 33: Disclosing private sexual photographs and filmswith intent to cause
distress

332.

333.

334.

335.

336.

337.

338.

330.

340.

Section 33 creates a new offence of disclosing private sexual photographs and films
with intent to cause distress.

Subsection (1) provides that this offence is committed if the disclosure was made
without the consent of an individua (“the victim™) who appears in the photograph or
film, and with theintention of causing that victim distress. Subsection (8) makesit clear
that the defendant is not to be taken to have the required intention merely because the
distress naturally followed from the disclosure.

Subsection (1) is subject to subsection (2) which provides that the offence is not
committed if the photograph or film was only disclosed to the victim.

Subsections (3), (4) and (5) set out the defences which apply to the offence. The burden
of proving, under subsection (3), areasonable belief that the disclosure was necessary
to prevent, detect or investigate crime is on the defendant.

However where the defendant provides sufficient evidence to raise an issue in respect
to the matters set out in subsections (4) and (5) it will befor the prosecution to disprove
those matters beyond al reasonable doubt in order to secure a conviction.

The defence in subsection (4) applies to those directly engaged in journalism and to
their sources because the defence applies both to disclosure in the course of publication
of journalistic material and to disclosure with aview to such publication. In either case
the defendant needs to show that he or she reasonably believed that there was, in al the
circumstances, apublic interest in the publication in question. Subsection (7)(b) defines
“publication” as disclosure to the public at large or to a section of the public.

The defence in subsection (5) applies where the defendant could show that he or
she reasonably believed that the photograph or film in question had previously been
disclosed for reward; for example the defendant might have areasonable belief that the
photograph or film had previously been published on a commercia basis because he
or she had seen it in a magazine. The previous disclosure for reward could have been
made either by the victim of the offence or by another person. In addition the defendant
needs to show that he or she had no reason to believe that this previous disclosure for
reward was made without the consent of the victim of the offence. For example, the
defence would fail if the prosecution proved that the victim had told the defendant that
they did not consent to the previous disclosure for reward.

Subsection (7)(a) clarifies that, for the purposes of the offence, “consent” to the
disclosure of the photograph or film (whether on the occasion to which the offence
relates or on a previous occasion for commercia reward) could be general consent
covering the disclosure of the material or specific consent to the particular disclosure
in question.

Subsection (9) provides that the offence of disclosing a private sexual photograph or
film with intent to cause distressistriable either way and can therefore betried in either
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a magistrates’ court or the Crown Court. On conviction of indictment the maximum
term of imprisonment is 2 years. The maximum term of imprisonment on summary
conviction is 6 months until section 154(1) of the Criminal Justice Act 2003 comesinto
force, at which point it will be 12 months (subsection (11)). Section 85 of the Legal
Aid, Sentencing and Punishment of Offenders Act 2012 will remove the limit on fines
that can be imposed in the magistrates' court. However, until it comes into force, any
fine imposed on summary conviction of the new offence must not exceed the statutory
maximum (subsection (12)).

Schedule 8: Disclosing private sexual photographs or films. providers of
information society services

341.

342.

343.

345.

346.

347.
348.

349.

350.
351.

352.

Schedul e 8 addressesthe position of providers of information soci ety servicesin respect
of the new offence under section 33.

Paragraph 1 of the new Schedule extends liability to a service provider established in
England and Wales (an “E&W service provider”) in respect of a photograph or film
which is disclosed in a European Economic Area state other than the UK.

Sub-paragraph (2) of paragraph 1 makes clear that section 33 appliesto an E& W service
provider who discloses a photograph or film in the course of providing information
society servicesin a European Economic Area state that is not the UK.

Sub-paragraph (3) of paragraph 1 provides for proceedings in respect of an offence
under section 33 to be dealt with in any place in England and Wales as if it had been
committed in that place.

Paragraph 2 of the new Schedul e restricts when proceedings may be instituted against
aservice provider established in a European Economic Areastate other than the United
Kingdom (a“non-UK service provider”).

Sub-paragraphs (2) to (4) of paragraph 2 set out the derogation conditions that must
be satisfied for proceedings against a non-UK service provider to be instituted. These
are where proceedings are necessary for the purposes of the pursuit of public policy, an
information society service prejudices or presents a serious or grave risk of prejudice
to the pursuit of public policy and is proportionate to the pursuit of public policy.

Paragraph 3 of the new Schedule sets out exceptions for mere conduits.

Sub-paragraphs (1) to (3) of paragraph 3 set out when a service provider is not
capable of being guilty of an offence under section 33. The circumstances are
where the information society service provided consists of the provision of access
to a communication network or the transmission in a communication network of
information provided by a recipient of the service. In such circumstances the service
provider is not capable of being guilty of an offence if it does not initiate the
transmission, select the recipient of the transmission or select or modify theinformation
contained in the transmission.

Sub-paragraph (4) of paragraph 3 sets out that if a service provider stores the
information for longer than is reasonably necessary for the transmission it is capable
of being guilty of an offence.

Paragraph 4 of the new Schedule sets out exceptions for caching.

Sub-paragraph (1) of paragraph 4 setsout that paragraph 4 applieswhere an information
society service consists of the transmission in acommunication network of information
provided by arecipient of the service.

Sub-paragraphs (2) to (4) of paragraph 4 set out the circumstances in which a service
provider is not capable of being guilty of an offence under section 33 in respect of the
automatic, intermediate and temporary storing of information. The circumstances are
where: the storage of information is solely for the purpose of making more efficient
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the onward transmission of information to other recipients of the service at their
regquest; and the service provider does not modify the information, complies with any
conditions attached to having access to the information and expeditiously removes
the information or disables access to it. The service provider should expeditiously
remove the information where it obtains actual knowledge that the information at the
initial source of the transmission has been removed from the network, access to the
information has been disabled or a court or administrative authority has ordered its
removal or disablement.

Paragraph 5 of the new Schedule sets out an exception for hosting.

Sub-paragraphs (1) to (4) of paragraph 5 set out the circumstances in which a service
provider isnot guilty of an offence under section 33 wherein the course of providing an
information society serviceit stores information provided by arecipient of the service.
These circumstances apply where the recipient of the service is not acting under the
authority or control of the service provider. The service provider must have no actual
knowledge when the information was provided that it consisted of or included aprivate
sexual photograph or film, that it was provided without the consent of anindividual who
appears in the photograph or film, or that the disclosure of the photograph or film was
with the intention of causing distress to that individual. The service provider must, on
obtai ning such knowledge, expeditiously removetheinformation or disable accesstoit.

Paragraph 6 of the new Schedule defines“ disclose”, “ photograph or film”, “recipient”,
“information society services’, “service provider”, and when a service provider is
established in England and Wales or a European Economic Area state.

Section 34: Meaning of “disclose” and “ photograph or film”

356.

357.

358.

359.

360.

Section 34 defines the terms “disclose” and “photograph or film” for the purposes of
the offence in section 33.

By virtue of subsections (2) and (3) a disclosure takes place where a defendant, by any
means, gives or shows the photograph or film to another person or makes it available
to another person irrespective of whether the material in question had previously been
disclosed to that person and whether or not the disclosure was for reward. Disclosure
thereforeincludes el ectronic disclosure of aphotograph or film, for example by posting
it on a website or e-mailing to someone. It aso includes the disclosure of a physical
document, for example by giving a printed photograph to another person or displaying
it in a place where other people would seeiit.

Subsection (4) defines “photograph or film”. Subsection (4)(a) makes clear that the
offence applies only to material which appears to be, or to contain, a photographed or
filmed image. A photographed or filmed image is a till or moving image (or part of
an image) originally captured by photography or by the making of a film recording
(subsections (6) and (7)). For example, an image, even if derived from a photograph,
which hasbeen digitally altered tolook entirely like adrawing would not satisfy thetest.
But if adrawing had a photographed image or part of a photographed image transposed
onto it, it would do so.

Where animage appearswholly or partly photographic, it will only fall within theterms
of the offenceif itisin fact derived wholly or partly from one or more photographed or
filmed images (as to which see subsection (4)(b) and subsections (6) and (7), discussed
above). The offence therefore does not apply if the disclosed material looks like a
photograph but does not in fact contain any photographic element (for example because
it had been generated entirely by computer).

By virtue of subsection (5) an image is till considered to be a photograph or film for
the purpose of the offenceif it satisfied the requirement in subsection (4)(b), evenif the
original photograph or film recording has been altered in any way (for instance by being
digitally enhanced). However, thisis subject to subsections (4) and (5) of section 35.
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Subsection (8) makes clear that references to a photograph or film include a negative
version of atill or moving image that is a photograph or film and stored data that can
be converted into such astill or moving image —for instance data stored on ahard drive
or disc.

Section 35: Meaning of “private” and * sexual”

362.

363.

364.

365.

366.

367.

368.

369.

Section 35 explains the meaning of “private” and “sexua” for the purposes of the
offence created by section 33.

The effect of subsection (2) isto exclude from the ambit of the offence a photograph or
film that shows something that is of akind ordinarily seen in public. This meansthat a
photograph or film of something sexual (such as people kissing) would not fall within
the ambit of the offence if what was shown was the kind of thing that might ordinarily
take placein public.

The effect of subsection (3)(a) is to provide that a disclosure of a photograph or film
which shows al or part of an individual’s exposed genitals or pubic area would be
considered sexual for the purposes of the offence in section 33.

Where a photograph or film does not show such an image it would still, by virtue of
subsection (3)(b), be considered sexual if a reasonable person would regard it as such
because what is shown is by its nature sexual.

Where what is shown is not by its nature sexual, subsection (3)(c) provides that a
photograph or film is nevertheless to be considered sexual where a reasonable person
would regard the content of the photograph or film when taken asawhole as sexual. For
example, a photograph of someone wearing their underwear is not necessarily sexual,
but areasonable person might consider it to be so if the content of the picture, including
for example what else was (or was not) shown or the manner in which the person was
posing, would lead a reasonable person to consider it as such.

Subsections (4) and (5) set out the circumstances in which a photograph or film which
contains content which is private or sexual is not to be considered private and sexual
for the purposes of the offence created by section 33.

Those provisions apply (subsection (4)) where a photograph or film has been altered in
any way (for example by manipulating apart of theimage using acomputer programme)
or where the photograph or film combines a photographed or filmed image with either
another such image (for example where two photographs have been spliced together)
or another kind of image (for example where a photograph of individuals has been
superimposed on awholly computer generated picture).

An image of that kind is not private and sexual if:

e no part of the photograph or film in question originated from a photographed or
filmed image that was itself private and sexual;

» thephotograph or filmisonly private or sexual because the photographed or filmed
element has been atered or combined with other material (for example, where a
non-sexual photograph or film recording has been altered to make it private and
sexual, or where it has been placed next to another image in away which made the
image as awhole appear to be private and sexual);

» the victim of the offence only appeared as part of, or with, whatever made the
photograph or film private and sexual because the photograph or film in question
has been created in one of the ways set out in paragraph 368 above (for example,
where a non-sexual photograph of a person has been merged with a sexua
photograph that did not originally feature that person).
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Offencesinvolving sexual grooming or pornographic images

Section 36: Meeting a child following sexual grooming etc

370.

Section 36 amends the “grooming” offence under section 15 of the Sexual Offences
Act 2003. The offence currently applies to a person who communicates with a child
on at least two occasions, and who subsequently meets or arranges to meet that child
in order to commit a sexual offence. This section reduces the number of occasions on
which the defendant must initially meet or communicate with the child, so that asingle
meeting or communication will suffice.

Section 37: Possession of pornographic images of rape and assault by penetration

371

372.

373.

374.

375.

This section amends the extreme pornography offence at section 63 of the Criminal
Justice and Immigration Act 2008 (“the 2008 Act”) to cover the possession of extreme
pornographi cimagesthat depict non-consensual sexual penetration. These amendments
will form part of the law of England and Wales and Northern Ireland (like section 63
of the 2008 Act) but change the law only for England and Wales.

Thesectioninsertsanew subsection (7A) into section 63 of the 2008 A ct which contains
two additional categories of prohibited material: an image which portrays, in an explicit
and realistic way - a) an act which involvesthe non-consensual penetration of aperson’s
vagina, anus or mouth by another with the other person’s penis, and (b) an act which
involves the non-consensual sexual penetration of aperson’svaginaor anus by another
with a part of the other person’ s body or anything else. The new category of prohibited
material will include any image of that nature, irrespective of whether the act isreal or
simulated (or staged) or whether a person has come into possession of that image from
an electronic source or otherwise.

Subsection (3) applies a defence to possession of an image that portrays an act within
subsection (7A), alongside existing defences to the section 63 offence, to a person who
is aparticipant in the image, as well as the possessor, where he or she can prove that,
despite any appearance to the contrary, consent was given (freely and by someone who
had capacity).

Subsection (4) provides that a person found guilty of an offence of possessing images
coming within the ambit of new subsection (7A) will be liable to a maximum sentence
of imprisonment of three years, or afine, or both.

Subsection (5) amends Schedule 14 to the 2008 Act to incorporate the extended
definition of an extreme pornographic image in England and Wales. Schedule 14's
purpose is to ensure compliance with the UK's obligations under the EU E-Commerce
Directive.® Paragraph 1 of the Schedule extends liability for the section 63 offence
to internet service providers established in England and Wales or Northern Ireland
who possess an extreme pornographic image in an EEA state other than the UK. This
is subject to the exemptions in paragraphs 3 to 5 of the Schedule for where they are
acting as mere conduits for the material or are caching or hosting it. For internet service
providers established in England and Waleswho possess animagein an EEA state other
than the UK the extended definition of an extreme pornographic image will apply in
determining whether they have committed an offence.

23 Directive on electronic commerce —

http://eur-lex.europa.eu/legal -content/EN/
ALL/;jsessionid=x2sgTHRbRPFFkp3XwTmXgDgNhRGvC48MVt14L bBjN 13fwZf9phyt! 18492279807
uri=CEL EX:32000L0031
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Part 2—Young Offenders
Detention of Young Offenders

Section 38: Secure colleges and other places for detention of young offenders etc

376.  Subsection (1) substitutes section 43 of the Prison Act 1952 (young offender institutions
etc). Currently section 43 givesthe Secretary of State apower to provide young offender
institutions, remand centres and secure training centres. New section 43 gives the
Secretary of State apower to provideyoung offender institutions, securetraining centres
and, additionally, secure colleges (anew form of youth detention accommodation) (see
new section 43(1)(c)). Section 95 of the Act (commencement) is relevant to the power
in section 43(1)(c) - see the note below at paragraph 694.

377.  Section 43 currently also providesthat certain provisions of the Prison Act 1952 do not
apply inrelation to young offender institutions and secure training centres, and provides
that certain provisions of that Act do apply in relation to those institutions (with or
without modifications). Subsections (3) to (8) of section 43 largely replicate existing
provision about the application of other provisions of the Prison Act 1952 in relation to
young offender institutions and secure training centres, but this provision is expressed
in clearer language. These subsections also make provision about the application of
provisions of that Act in relation to secure colleges.

378.  The provisions give the Secretary of State the power, in relation to secure colleges, to
(among other things) purchase land, remove prisoners for judicial and other reasons
and to make regulations for the measuring, photographing and drug/alcohal testing of
prisoners.

379.  Subsection (2) provides that rules modifying provisions of the Prison Act 1952 as
they apply in relation to young offender institutions, secure training centres and secure
colleges are subject to the negative procedure.

Schedule 9: Secure colleges etc: further amendments

380.  Schedule 9 contains further amendments of legidlation relating to secure colleges and
other places for the detention of young offenders.

Section 39: Contracting out secure colleges

381.  Section 39 introduces Schedule 10, which makes provision about contracting out the
provision and running of secure colleges, about certification of secure college custody
officers and about contracting out functions at directly managed secure colleges.

Schedule 10: Contracting out secure colleges

Part 1 Contracting out provision and running of secure colleges

382. Paragraph 1 givesthe Secretary of State a power to enter into a contract with another
person for the other person to provide a secure college (or part of one) or run a secure
college (or part of one), or both. Express provision is made allowing such a contract to
provide for the running of the college to be sub-contracted.

383.  Paragraph 2 limits the power in paragraph 1 by providing that a contracted-out secure
college must be run in accordance with Schedule 10 to the Act, the Prison Act 1952 as
it appliesto contracted-out secure colleges, and secure collegerules (that is, rules made
under section 47 of the Prison Act, as amended by Schedule 9 to this Act).

384. Paragraph 3 exempts land leased by the Secretary of State for the purposes of a
secure college from the operation of certain specified landlord and tenant and property
legislation.
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386.

387.

388.

389.
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Paragraph 4 imposes regquirements as to the appointment of the principal of a
contracted-out secure college and makes provision about the principal’s functions.

Paragraph 5 provides that a contracted-out secure college isto have a monitor, whose
reviewing, investigatory and reporting functions are set out in sub-paragraph (3). The
contractor (and any sub-contractors) are under a duty to take all reasonable steps to
facilitate the carrying out of the monitor’s functions.

Paragraph 6 provides that the constabulary powers of prison officers do not apply in
relation to officers of a contracted-out secure college. Paragraph 7 sets out who may
be an officer of a contracted-out secure college who performs custodial duties. The
officers duties and powers are set out in paragraphs 8 to 11. In particular, an officer
has dutiesto prevent escape, to prevent the commission of unlawful acts, to ensure good
order and discipline and to attend to the well-being of a person detained in a secure
college. An officer has powers of search, and may use reasonabl e force where necessary
in carrying out functions under paragraphs 8 and 9 if authorised to do so by secure
collegerules.

Paragraph 12 makes provision in relation to intervention by the Secretary of State. The
Secretary of State may, where it appears to him that the principal of a contracted-out
secure college has|ost effective control of the college, and theintervention is necessary
to preserveaperson’ ssafety or prevent seriousdamageto property, replacetheprincipal
with a Crown servant whom the Secretary of State has appointed. During the period of
intervention that person is to carry out the functions of the principal and the monitor.
Paragraph 12(4) and (6) make provision about notification at the end of a period of
intervention.

Paragraph 13 creates an offence of resisting or obstructing a secure college custody
officer. Paragraph 14 creates an offence of assaulting a secure college custody officer.

Paragraph 15 creates an offence of wrongful disclosure, by apersonwhoisor has been
employed at a contracted-out secure college, of information relating to personsin youth
detention accommodation.

Part 2 Certification of secure college custody officers

391

392.

Part 2 makes provision in relation to the eligibility of a person to be certified by the
Secretary of State as a secure college custody officer, and the procedure for becoming
so certified.

In particular, paragraph 17 sets out the criteria of which the Secretary of State must
be satisfied before he certifies a person as a secure college custody officer. Paragraphs
18 and 19 make provision in relation to the suspension and revocation respectively of
certificates.

Part 3 Contracting out functions at directly managed secur e colleges

393.

394.

395.

396.

Paragraph 20 gives the Secretary of State apower to enter into a contract with another
person for secure college custody officers provided by that person to carry out functions
at a directly managed secure college. Paragraph 21 applies paragraphs 6(1) and 8 to
11 in relation to such officers.

Paragraphs 23 and 24 create offences of obstruction and assault of such officers, and
are substantively the same as the offences in paragraphs 13 and 14.

Paragraph 25 creates an offence of wrongful disclosure by such an officer, and is
substantively the same as the offence in paragraph 15.

Part 4 and 5 Definitions and further amendments

Part 4 contains definitions for Schedule 10. Part 5 contains further amendments to
legidation relating to secure colleges. Paragraph 28, in particular, provides that a
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statutory instrument containing rules under section 47 of the Prison Act 1952 that
authorise asecure college custody officer performing custodial dutiesat asecurecollege
to use reasonable force is subject to the affirmative procedure.

Section 40: Powers of Youth Justice Board in relation to provision of
accommodation

397.

Section 40 amends section 41(5) of the Crime and Disorder Act 1998 (which sets out
powers of the Youth Justice Board for England and Wales (‘the YJB’)), to provide
that the Y JB may enter into agreements for the provision of accommodation in relation
to young offenders subject to a sentence of detention for public protection (under
section 226 of the Criminal Justice Act 2003), an extended determinate sentence of
detention (under section 226B of that Act), an extended sentence of detention for public
protection (under section 228 of that Act), and the Armed Forces Act 2006 equivalents.

Other matters

Section 41: Youth cautions and conditional cautions. involvement of appropriate

adults
398.

Section 41 amends the Crime and Disorder Act 1998 so that any youth caution or youth
conditional caution given to a young person aged 17 must be given in the presence
of an appropriate adult. That is already a requirement where a youth caution or youth
conditional caution is given to achild or young person aged under 17.

Section 42: Duties of custody officer after charge: arrested juveniles

399.

400.

401.

402.

Section 42 changes the definition of “arrested juvenile’ in section 37(15) of the Police
and Criminal Evidence Act 1984 (“PACE") to include a person aged 17 (currently the
definition covers 10 to 16 year olds).

Section 42 affects Part 4 of PACE. The effect of this change is that where a 17 year
old who is arrested and charged is not released (either on bail or without bail) then, as
with 10 to 16 year olds, the police will be required to transfer them to local authority
accommodation, as is required under section 38(6) of PACE, unless a custody officer
certifies that to do so isimpractical. Currently 17 year olds who are denied bail would
be kept in police custody before appearing in court.

For those 17 year olds where transfer to local authority accommodation is not
practicable, the requirement under section 38(6)(a) to complete a certificate by way of
explanation of their continued detention overnight at the police station would apply.

The section also affects section 39(4) of PACE, so that acustody officer'sresponsibility
toarrested 17 year olds (aswith 10 to 16 year olds) would cease when they were moved
to local authority accommodation. This responsibility encompasses the duty to ensure
that the person is treated in accordance with the requirements of PACE and the PACE
codes of practiceand that all detailsin relation to them are recorded in a custody record.

Section 43: Referral orders. alternatives to revocation for breach of youth offender
contract

403.

404.

Section 43 amends Schedule 1 to the Powers of Criminal Courts (Sentencing) Act 2000
(PCC(S)A 2000) to provide for alternatives to revocation of areferral order where the
court findsthat theterms of the youth offender contract under section 23 of the PCC(S)A
2000 have not been complied with.

Subsection (1) inserts a new paragraph 6A into Schedule 1 to the PCC(S)A 2000 to
allow a court, where a breach of areferral order contract has been found, to impose a
fine up to a maximum of £2,500 on an offender or extend the youth offender contract
up to a maximum overall length of 12 months. The power for the court to extend the
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youth offender contract is not available when the referral order has already expired
(new paragraph 6A(4)). The offender must be present in order for the court to impose
a penalty under this paragraph (new paragraph 6A(5)).

New paragraph 6A (6) providesfor the enforcement of any fine given by the court under
new paragraph 6A(2)(a).

New paragraph 6A(7) confers on the Secretary of State a power by order to amend the
maximum fine that may be imposed under that specified in sub-paragraph (2)(a).

The powers of the court to impose a fine or extend the period for which the youth
offender contract takes effect in circumstances where the terms of the contract have
been breached will apply where:

—  the offender is referred back to court for failure to attend any part of a panel
meeting (under section 22(2)(b) of PCC(S)A 2000);

— theoffender has been referred back to the court for failure to attend the progress
meeting (under section 26(5) of PCC(S)A 2000);

—  the panel determine at the final meeting that the offender’s compliance with
the terms of the contract has not been such as to justify the conclusion that
the offender has satisfactorily completed the contract (under section 27(4) of
PCC(S)A 2000).

Subsection (2) amends paragraph 7 of Schedule 1 to the PCC(S)A 2000 to provide that
where a court does not uphold the panel’s decision to refer the offender back to the
court, an offender will continue to be subject to any referral order (or orders) in all
respectsasif he had not been referred back to the court, subject to any subsequent order
made pursuant to the new paragraph 6A(2)(b) to extend the length of the period of the
contract.

Subsection (3) amends the heading of the relevant part of Schedule 1 to the PCC(S)A
2000 to make it clear that paragraph 7 sets out what procedures apply where a court
does not revoke areferral order.

Subsection (4) amends section 160(3) of the PCC(S)A 2000 to provide that any orders
made under new paragraph 6A(7) of Schedule 1 to that Act amend the maximum
amount of fine are subject to the affirmative procedure.

Subsection (5) provides that the amendments made by section 43 apply only in relation
to a person who fails to comply with a youth offender contract after this section has
comeinto force.

Section 44: Referral orders: extension on further conviction

412.

413.

414.

Section 44 amends provisions in Part 2 of Schedule 1 to the PCC(S)A 2000 which
provide for extension of a referral order where the offender has committed further
offences.

Subsection (1) replaces paragraphs 10 to 12 with a new paragraph 10 that provides for
a court to extend any existing referral order on further conviction up to a maximum
overall period of 12 months, where the child or young person has been convicted of
additional offences. Subsections (2) and (3) make further minor amendments to the
Schedule consequent on subsection (1).

Subsection (4) provides that the amendments made by this section will apply where
the court sentences for offences committed before and after these provisions are
commenced.
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Section 45: Referral orders: revocation on further conviction

415.

416.

417.

418.

Section 45 amends provisions in paragraph 14 of Schedule 1 to the PCC(S)A 2000
which sets out circumstances in which the court must revoke an existing referral order
or ordersin circumstances where the offender is convicted of further offences.

Subsection (2) substitutes anew paragraph 14(2) to replace the current duty on the court
to revoke one or more extant referral orders (and any related orders) with a power to
revoke an order if it appears to be in the interests of justice to do so. It also amends
paragraph 14(1) to include a conditional discharge as an order exempt from the current
duty on the court (and the proposed discretionary power of the court) to revoke any
existing orders in the event that the offender is convicted of further offences.

Subsection (3) amends section 18 of the PCC(S)A 2000 so that where a court makes
areferral order in respect of an offender who is already subject to areferral order the
court may direct that the new youth offender contract should not take effect until the
earlier order has been revoked or completed.

Subsection (4) provides that these amendments will apply on commencement to a
person dealt with for an offence committed either before or after that date for which
section 45 comes into force.

Part 3—Courtsand Tribunals

Trial by single justice on the papers

Section 46: I nstituting proceedings by written charge

4109.

420.

421.

422.

423.

Section 46 amends section 29 of the Criminal Justice Act 2003. At present, section 29
provides for criminal proceedings to be commenced by way of “written charge and
requisition”. Section 46 amends section 29 so that criminal proceedings can also be
initiated by way of written charge and single justice procedure notice. A single justice
procedure notice is adocument that requires the person to respond to it stating whether
they plead guilty or not guilty to the charge, and if they plead guilty whether they are
content for the case to be dealt with by the single justice procedure.

This new single justice procedure is contained in new section 16A to 16F of the
Magistrates Courts Act 1980, inserted by section 48. The single justice procedure
provides that cases may be dealt with by a single magistrate, and there is no obligation
to hold atrial in open court. The defendant would therefore not have to attend court.
The procedure alows cases to be tried at the earliest opportunity by any available
magistrates court (regardless of the areain which they originated).

This procedure only applies to summary-only, non-imprisonable offences. Offences
like failing to register a new vehicle keeper, driving without insurance, exceeding a
30mph speed limit and TV licence evasion make up the majority of thetypes of offences
in scope of this procedure.

It will be for prosecutorsto decide whether to initiate the single justice procedure. They
will be expected to filter out cases involving offences which are technically in scope
of the legislation but which might not be suitable for the new procedure. However
whether a case is conducted under the new procedure will ultimately be a decision for
the magistrate dealing with the case.

Initiation by way of written charge and single justice procedure notice must be by a
“relevant prosecutor”. These documents will be served on the defendant along with
other documents referred to in new section 29(3B) of the 2003 Act (inserted by
subsection (5) of section 46). A relevant prosecutor might also serve such documents
as are described in new section 16A(4)(a) of the 1980 Act (inserted by subsection (3)
of section 48). These additional documentswill comprise material the prosecutor relies
upon in evidence to prove the case against the defendant. “ Relevant prosecutors’ are
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those named in section 29 or those named by order of the Secretary of State (including
those named in existing orders). Subsections (9) and (10) of section 46 make provision
relating to the order-making power that is contained in section 29(5)(h) of the 2003 Act.
Subsection (9) provides that an order specifying a person as arelevant prosecutor must
also specify whether they are authorised to issue both written charge and requisitions
and single justice procedure natices, or only written charge and single justice procedure
notices. Subsection (10) makes transitional provision to ensure that persons who had
been previously specified under the power to specify “ public prosecutors’ will continue
to have the power to issue requisitions, and will also have the power to issue single
justice procedure notices.

Section 47: Instituting proceedings: further provision

424,

425.

Section 47 amends section 30 of the Criminal Justice Act 2003 to ensure that Criminal
Procedure Rules can make provision relating to the single justice procedure notice
where they can already make provision relating to requisitions.

Subsection (4)(b) inserts a new section 30(5)(c) into the 2003 Act. This provides that
references to “a summons’ under section 1 of the Magistrates’ Courts Act 1980 are to
be read asincluding areference to the single justice procedure notice so that legislation
applying to “summons’ under section 1 of the 1980 Act will apply as necessary to the
single justice procedure notice.

Section 48: Trial by single justice on the papers

426.

427.

428.

429.

430.

431.

Section 48 provides a single magistrate with the powers to deal with summary-only,
non-imprisonable offences where the defendant is an adult and certain procedural
requirements have been complied with. These procedura requirements are that the
defendant has been served with a written charge and single justice procedure notice
and any other documents that are prescribed by the Criminal Procedure Rules (see
explanation of new section 29(3B) at paragraph 423 above), and that the defendant
has not entered a plea of not guilty or specificaly requested an oral hearing before a
magistrates’ court inresponseto the singlejustice procedure notice. Wherethesecriteria
are met, the case can be dealt with in the absence of the parties and with no obligation
to sit in open court, providing greater flexibility as to the date and time when these
cases can be heard.

Subsection (2) disapplies certain sections of the Magistrates Courts Act 1980. These
sections are superseded by the single justice procedure, but will apply to a case if the
procedure ceases to apply.

Subsection (3) introduces new sections 16A to 16F into the 1980 Act. These new
sections make provision for asinglejustice to exercise the jurisdiction of amagistrates
court in certain cases (new section 16A(11)), although they do not require this.

New section 16A sets out when and how a case may be tried under the single justice
procedure.

Subsection (1) of new section 16A provides for the circumstances in which a single
justice may try a written charge in accordance with this procedure. The conditions
are that the offence charged is a summary-only offence that is not punishable by
imprisonment and that the defendant isat |east 18 yearsold on the date they are charged.
The single magistrate must also be satisfied the relevant documents (see subsection (2))
have been served on the defendant at the same time and that the defendant has not
indicated either that he or she wants to plead not guilty or that the defendant does not
want to be tried under this procedure.

Subsections (3) to (12) describe how the new procedure will operate. They enable a
singlejustice to congtitute a magistrates’ court, and to try the case solely on the papers.
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Subsection (3) of new section 16A specifiesthat adecision under thisprocedure must be
madein reliance only on the documents sent to the defendant, al ong with any documents
containing information to which subsection (4) applies and any written submission
provided by the defendant that aims to mitigate the sentence imposed. Subsection (4)
ensuresthat asinglejustice can consider adefendant’ sdriving record before sentencing.
It enables a single justice to consider documents containing information described in
a notice served on the defendant alongside the single justice procedure naotice, as well
as documents served on the defendant at that time. Subsection (5) makes clear that the
court does not have to consider awritten submission if it is not served on the designated
officer identified in the single justice procedure notice or where the submission is
received late.

Subsection (6) of new section 16A providesthat asinglejustice acting under thissection
does not have to sit in open court.

Subsection (7) of new section 16A allows the court to try the charge in the absence of
the parties, and makes clear that even if a party appears then the court must proceed
asif that party was absent.

Subsection (8) provides that, where a defendant has indicated a wish to plead guilty
in response to the single justice procedure notice, the court can try the case as if the
defendant had pleaded guilty. It converts a defendant’s indication of a guilty pleainto
an actual guilty plea before the court.

Subsection (9) of new section 16A provides that a single justice cannot remand the
defendant.

Subsection (10) of new section 16A makes provision for the situation where a single
justice trying a case under this procedure adjourns the case, and consideration of the
case under this procedure is resumed at a later time. This subsection provides that no
notice of the resumption of the trial is required in these circumstances.

Subsection (12) allows a magistrates’ court to try a written charge using the single
justice procedure irrespective of whether its designated officer is specified inthe single
justice procedure notice. This enables a case to be tried by a court that has spare
capacity, and not just by the court named in the documents sent to the defendant.

New section 16B makes provision for cases that are not to be tried under the single
justice procedure set out in new section 16A.

A case cannot be tried under the singlejustice procedure where a single justice decides,
before the defendant is convicted, that it would beinappropriate to do so (subsection (1)
of new section 16B).

Similarly, where at any time beforeatrial the defendant or hisor her legal representative
gives notice to the relevant designated officer that the defendant does not wish the case
to be tried under the single justice procedure, the case cannot be tried under the single
justice procedure natice (subsection (2) of new section 16B).

In either of these situations, or where the criteria set out in new section 16A(1) are not
satisfied, the magistrates’ court dealing with the caseisrequired to adjourn thetrial if it
has begun and issue a summons requiring the defendant to appear before a magistrates

court for trial of thewritten charge (subsection (3) of new section 16B). Such asummons
may be issued by asingle justice (new section 16B(4)).

Section 16C makes provision for the situation where a magistrates’ court convicts a
person using the single justice procedure, but then decides that it is hot appropriate to
try the written charge using the single justice procedure. Subsection (1) of this section
provides that the single justice may not continue to try the charge.

Subsection (2) of new section 16C applies where a single justice proposes to order a
driver disqualification under section 34 or 35 of the Road Traffic Offences Act 1988.
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In this situation, the defendant must be given the opportunity to make representations
about the proposed disqualification. Where the defendant does wish to make such
representations, the case can no longer be considered by a single justice.

In either of these situations, the single justice must adjourn the trial and issue a
summons requiring the defendant to appear at a magistrates court (subsection (3) of
new section 16C).

New section 16D sets out further provisions relating to new sections 16B and 16C.

Subsection (1) applies where asingle justice issues a summonsin circumstances where
the case cannot be decided by a single justice. It provides that where a summons has
been issued requiring the defendant to appear before amagistrates' court, any reference
to “summons’ in sections 11 to 13 of the Magistrates' Courts Act 1980 should be read
as including a summons so issued by asingle justice.

Subsection (2) makes clear that, following the issue of a summons under section 16B
or 16C, asingle justice can, where necessary, issue a further summons.

Subsection (3) requiresthat, when asinglejustice issues asummonsin these situations,
the court that tries the written charge must be composed in the traditional way, that
is, must be composed of at least two justices or a District Judge (Magistrates Courts)
sitting alone. Such a hearing would be in open court.

Subsection (4) applies where the defendant has been convicted under the single justice
procedure, but then the case is adjourned because the single magistrate may no longer
try the case. It provides that, for the purposes of section 142 of the Magistrates Court
Act 1980 (which enables amagistrates court to vary or rescind an order it has made if
it appears to the court to be in the interests of justice to do so), the court to which the
case was transferred is the court that can exercise the power under section 142.

Section 16E introduces a new statutory declaration procedure. This provides that a
defendant who did not know of the single justice procedure notice or proceedings
is entitled to make a declaration to that effect and, if done in accordance with
subsection (3), that declaration will have the effect of rendering the proceedings void.

Subsection (2) makes clear that this statutory declaration procedure will not apply
to cases adjourned under section 16B(3)(a) or 16C(3)(a) and referred to a traditional
magistrates court. In such cases, the statutory declaration procedure set out in
section 14 of the Magistrates Court Act 1980 will apply.

Subsection (3) sets out the conditions that have to be satisfied in order that such a
declaration will render the single justice proceedings void. The declaration has to be
made within 21 days of the defendant finding out about the single justice procedure
notice or the proceedings, and the defendant must also enter a response to the single
justice procedure notice. Thismeansthat they haveto enter aplea, and wherethey plead
guilty they must indicate whether or not they wish to have the case dealt with by way
of an oral hearing.

Subsection (4) provides that the making of a statutory declaration does not affect the
validity of the written charge or the single justice procedure notice.

Subsection (5) allows a magistrates’ court to accept a statutory declaration from the
defendant after the 21 day deadline if it appears to the court that it was not reasonable
to expect the defendant to serve the statutory declaration in that time. This may be done
by a single justice (subsection (10)).

Subsections (6) and (7) are about securing that a statutory declaration that is served
late and is accepted by a magistrates’ court under subsection (5) attracts the same
consequences as a statutory declaration that is served in time. Subsection (8) is about
treating the single justice procedure notice as having required a response by the time
theresponsewasin fact served (or by thetimethe service of the response was treated as
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accepted), thus enabling the proceedingsto re-start without further process. Subsection
(9) prevents the re-started case being heard by the same justice who heard it before.

Section 16F(1) providesfor the admissibility of evidence. It means that any documents
served with, or containing information described in a notice served with, the single
justice procedure notice can be taken as containing evidence of the facts stated. But
a single justice can consider the nature of that evidence when deciding whether it is
appropriate to try a person using the single justice procedure (section 16F(2)).

Section 49: Trial by single justice on the papers: sentencing etc

458.

459.

Section 49 amendsthe Magistrates' Courts Act 1980 to specify the range of sentencing
powers available to asingle justice acting under this procedure, and also providesfor a
single magistrate to have the power to make certain ancillary orders to enable them to
effectively deal with all the casesin scope. These powers enable asinglejustice to deal
with summary-only non-imprisonable offencesin a similar way to atraditional bench
of magistrates dealing with a prosecution instituted by awritten charge and requisition.
This includes the ability to: endorse a driving licence; disqualify a driver, and order
compensation to be paid to avictim.

The new powers will also include the imposition of a fine (without regard to limit),
for example to alow a single magistrate to impose the appropriate level of financial
penalty for speeding, as guided by existing sentencing guidelines about taking into
consideration an offender’ s financial means.

Section 50:; Further amendments

460.

Section 50 introduces Schedule 11.

Schedule 11: Trial by single justice following a written charge: further amendments

461.

462.

Schedule 11 sets out amendments required to other areas of legidation to reflect the
availability of the new single justice procedure notice, and in particular the change
to section 29 of the Criminal Justice Act 2003. In relevant places, it substitutes the
term “ public prosecutor” with “relevant prosecutor” and includes referencesto “single
justice procedure natice” aongside referencesto “requisition”.

Other amendments amend legislative provisions to ensure that they operate effectively
under the new single justice procedure. In particular this includes amendments to the
following:

(i) section 11 of the Magistrates Courts Act 1980 (to ensure that the requirements
for adjourning prior to a hearing to consider imposing a driving disqualification
take account of the new single justice procedure);

(i) section 123(2) of the Magistrates' Courts Act 1980 (to modify the provisions for
dealing with defectsin summons so that aless stringent test appliesto cases dealt
with under the single justice procedure);

(iii) section 7 of the Road Traffic Offenders Act 1988 (to set out the arrangements
which will apply in single justice procedure cases when a defendant is required
to surrender their licence to the court).

Timelimit for bringing certain criminal proceedings

Section 51: Offence of improper use of public e ectronic communications network

463.

Section 51 increases the time limit for bringing prosecutions for offences under
section 127 of the Communications Act 2003 from six months from the date of the
offence to three years from that date, provided that the prosecution is brought not
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morethan six months after evidence which the prosecutor considers sufficient to justify
proceedings comes to the prosecutor’ s knowledge.

Committal to Crown Court

Section 52: Low-value shoplifting: mode of trial

464.

465.

Section 52 clarifies the effect of section 22A of the Magistrates Courts Act 1980,
inserted by section 176 of the Anti-social Behaviour, Crime and Policing Act 2014,
which made theft from a shop of property valued at £200 or less a summary offence.

The defendant’ sright to elect to be tried in the Crown Court was retained. This section
makesit clear that alow-value shoplifting case in which the defendant electsto be tried
in the Crown Court is to be treated in the same manner as an either-way offence in
which the defendant has so elected. These changes take effect two months after the Act
is passed.

Section 53: Committal of young offenders convicted of certain serious offences

466.

467.

Section 3B of the Powers of Criminal Courts (Sentencing) Act 2000 allows a
magistrates court to commit a defendant under 18 to the Crown Court for sentence in
certain circumstances. At present, it only applies where the defendant is charged with
a serious offence listed in section 91(1) of the 2000 Act and the defendant indicates
a guilty plea under section 24A or 24B of the Magistrates' Courts Act 1980. Section
53 extends section 3B so that it allows for committal for sentence in any case where
a magistrates’ court is of opinion that a defendant under 18 who has been convicted
summarily of a serious offence listed in section 91(1) of the 2000 Act should be
sentenced by the Crown Court.

Subsections (3) and (4) provide that the extended committal power is not retrospective,
but applies to a case only where the offender first appeared in respect of the offence
after the date of commencement.

Costs of criminal courts

Section 54: Criminal courts charge

468.

4609.

470.

471.

472.

Section 54 makes provision about the imposition on persons convicted of offences of
acharge in respect of the costs of the criminal courts.

Subsection (1) inserts a new Part 2A into the Prosecution of Offences Act 1985
consisting of sections 21A-21F. New section 21A(1) requires acourt to order someone
who is convicted of an offenceto pay achargein respect of relevant court costs (defined
in subsection (5)). The amount of the charge isto be prescribed by the Lord Chancellor
(new section 21C). The charge must be imposed by a court listed in new section 21B
at atimelisted in that section.

Subsection (4) of section 21A requiresthe court to disregard the criminal courts charge
when otherwise dealing with a person for an offence. This means that the court must
not take into account the charge when, for example, sentencing or ordering the payment
of prosecution costs. So, if the court is considering an offender’ s means for the purpose
of deciding the amount of afinethat isto beimposed, the court is not permitted to take
into account the fact that the offender will be obliged to pay the criminal courts charge.

Section 21B lists the courts that are required to order the criminal courts charge, and
the times at which the charge must be ordered.

Subsection (1) of section 21B requires a magistrates’ court to order an offender to pay
the charge when dealing with a person for an offence, for breach of acommunity order,
for breach of the community requirements of a suspended sentence order, or for breach
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of the supervision requirements imposed under section 256AA of the Criminal Justice
Act 2003 (inserted by the Offender Rehabilitation Act 2014).

Subsection (2) of section 21B requires the Crown Court to order an offender to pay
the charge when dealing with a person for an offence, for breach of a community
order, for breach of the community requirements of a suspended sentence order or when
dismissing an appeal by the person against conviction or sentence.

Subsection (3) of section 21B requires the Court of Appeal to order an offender to
pay the charge when dismissing an appeal against conviction or sentence, or when
dismissing an application for leave to bring an appeal.

Section 21C provides that the Lord Chancellor will have the power to set the amount
of criminal courts charge in regulations (subject to the negative procedure). Subsection
(2) requires the Lord Chancellor to set the charge at alevel that does not exceed the
relevant court costs (defined in new section 21A(5)) reasonably attributable to a case of
the particular class. This means that in exercising the power, the Lord Chancellor will
be required to identify classes of case and attribute reasonably the amount of relevant
court costs in relation to that class and specify a charge for that class of case which
reflectsthe relevant court costs reasonably attributableto that class of case. An offender
will not be charged more than that amount.

Section 21D provides the Lord Chancellor with the power by regulations (subject to
the negative procedure) to require offenders to pay interest on the criminal courts
charge where it has not been paid (subsection (1)). Subsection (2) sets out that those
regulations may, in particular, deal with therate of interest and set out periodsin which
interest is not payable. The regulations may make provision by reference to a measure
or document. So, for example, it would be possible for the Lord Chancellor to specify
ameasure like the consumer price index (as it exists from time to time) as the rate of
interest.

Subsection (3) of section 21D restricts the rate of interest that the Lord Chancellor can
chargeto avaluethat is not higher than arate that the Lord Chancellor considers would
maintain thereal termsvalue of the unpaid debt. Subsection (4) providesthat theinterest
added to the criminal courts charge will be treated in the same way asif it were part of
the chargeitself. This means that the interest can be collected and enforced in the same
way as therest of the criminal courts charge.

Section 21E providesmagistrates’ courtswith the power to cancel either all or part of the
amount of the charge still owing. Subsection (2) providesthat the court will not be able
to cancel the charge unlessit believes that the offender has taken all reasonable stepsto
repay the amount they owe, taking into account their personal financial circumstances.
The court will also be ableto cancel the chargewhereit believesthat it isnot practicable
to collect or enforceiit.

Subsection (3) of section 21E provides that a court may not remit the charge at atime
when the person isin prison.

In addition, subsection (4) provides that the court may only remit the charge after
certain periods of time have elapsed, the length of whichisto be specified in regulations
(subject to the negative procedure). The periods of time start at the point the most recent
criminal courts charge was imposed for that offender, on the day on which the offender
was last convicted of an offence and on the day on which the offender was last rel eased
from prison. “Prison” is defined in subsection (7) to include a place of detention (such
as ayoung offender ingtitution).

New section 21F provides that regulations made by the Lord Chancellor under Part 2A
can include transitional, transitory or saving provision.

Subsection (2) of section 54 adds the criminal courts charge to the list of payments
which are enforceable as a sum adjudged to be payable on conviction by a magistrates
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court. This means that payment of the criminal courts charge would be enforced in the
same way as other such sums, including compensation orders, the victim surcharge,
prosecution costs and fines. Subsection (2) also corrects a numbering error in Part 1 of
Schedule 9 to the Administration of Justice Act 1970.

Subsection (3) gives effect to Schedule 12 which makes further provision about the
criminal courts charge. Subsection (4) provides that the charge will only be ordered in
relation to offences committed after section 54 comes into force.

Schedule 12: Further provisions about criminal courts charge

484.

485.

486.

487.

488.

480.

490.

491.

492.

493.

494,

495.

Schedule 12 makes further provision about the criminal courts charge including
consequential amendments relating to the provisionsin section 54.

Paragraph 1 provides that an order to pay a criminal courts charge is not treated as a
sentence under the Rehabilitation of Offenders Act 1974. This means that the criminal
courts charge results in no rehabilitation period in relation to that order under that Act.

Section 82(1A) of the Magistrates' Courts Act 1980 was inserted by the Anti-social
Behaviour, Crime and Policing Act 2014 to ensure that the victim surcharge may not be
discharged as extra days added to an immediate sentence of imprisonment. Paragraph
3 substitutes anew subsection (1A) into section 82 of the Magistrates’ Courts Act 1980,
which provides for this approach to extend to the criminal courts charge.

Paragraph 4clarifies that those ordered by a magistrates’ court to pay the crimina
courts charge will have a right of appeal to the Crown Court under the Magistrates
Courts Act 1980 (which bringsthe criminal courts charge into line with the position on
the victim surcharge for the purposes of appeals from a magistrates' court).

Paragraph 5amends the heading of Part 2 of the Prosecution of Offences Act 1985
(presently “Costsin Criminal Cases’) to distinguish the costsin that Part from the costs
dealt with in new Part 2A inserted into that Act by section 54 of this Act.

Paragraph 6 clarifies that the criminal courts charge isto be treated as a fine imposed
for an offencefor the purpose of the Insolvency Act 1986, which meansthat bankruptcy
does not release the bankrupt from liability in respect of the criminal courts charge.

Paragraph 7 enabl esregul ationsto be made under section 24 of the Criminal Justice Act
1991 to alow payment of the criminal courts charge to be secured by deduction from
social security benefits. The power aready existsin relation to fines and compensation
orders.

Paragraph 9makes clear that the criminal courts charge can be ordered when an
offender is discharged absolutely or conditionally.

Paragraph 10adds the criminal courts charge to the disposals in consequence of which
the Crown Court can order that an offender before it be searched and any money found
applied towards sums payable by the offender.

Paragraph 11 amends sections 13(3)(a) of the Proceeds of Crime Act 2002 to make
clear that the imposition of a confiscation order under that Act should not be taken into
account when imposing the criminal courts charge.

Paragraph 13 amends section 151 of the Criminal Justice Act 2003 to provide that the
crimina courts charge is not to be taken into account for the purpose of identifying
whether someone is a persistent offender previously fined.

Paragraphs 14, 15 and 16 provide that where there are rights of appeal against orders
made when the court isdealing with an offender for breach of supervision requirements,
acommunity order or suspended sentence order, those rights of appeal can be exercised
inrelation to the criminal courts charge ordered in respect of those breach proceedings.
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Section 55: Duty to review criminal courts charge

496.

Section 55 requires the Lord Chancellor to carry out a review of the operation of
the criminal courts charge after the end of an initial period. Subsection (2) specifies
that the initial period is three years after the criminal courts charge provisions come
into force. Subsection (3) requires the Lord Chancellor to repeal the criminal courts
charge provisions should he consider it appropriate to do so having regard to the
conclusions reached on the review. Subsection (4) enables the Lord Chancellor to
make consequential and transitional provisionsin regulations providing for the criminal
courts charge provisions to be repealed. Subsections (5) and (6) require the regulations
to be made by statutory instrument, subject to the affirmative procedure.

Collection of fines etc

Section 56: Variation of collection orders etc

497.

498.

499.

500.

501.

Section 56 amends Schedule 5 to the Courts Act 2003 (collection of fines and other
sums imposed on conviction). That Schedule concerns the powers of fines officers to
collect and enforce sumstreated as adjudged to be paid by aconviction of amagistrates
court. Such sums include sums payable under compensation orders and fines and will
include the criminal courts charge. This section makes changes to the powers of fines
officers to vary court orders about the payment of sums adjudged. These court orders
are known as collection orders.

Subsection (3) amends paragraph 22 of Schedule 5 to provide that an offender may
apply to afines officer for the payment terms in a collection order to be varied at any
time, including when he or she has defaulted on a collection order. Currently, the power
to vary payment terms only exists while an offender is not in default. This subsection
also amends paragraph 22 to provide that a fines officer can vary payment terms or
reserve terms in away which is less favourable to the offender. At present, the power
of variation is limited to variations in the offender’s favour. Less favourable changes
will however be made only with an offender’ s consent.

“Payment terms’ are terms requiring an offender to pay sums within a period or by
instalment. “ Reserveterms” are, like payment terms, terms requiring an offender to pay
sums within a period or by instalment. Reserve terms only have effect if the offender
is subject to an attachment of earnings order or application for benefit deductions and
such an order or application has failed.

Subsection (5) makes the same changes to the power to vary reserve terms as made by
subsection (3) for payment terms.

Subsections (4) and (6) amend Schedule 5 to provide that an application by an offender
for variation of payment terms or reserve terms once the offender is in default does
not prevent the fines officer taking the enforcement action in, respectively, Parts 7
and 9 of Schedule 5. Part 7 involves the fines officer on first default making an
attachment of earnings order or application for benefit deductions unlessimpracticable
or inappropriate. Under Part 9, the fines officer must either refer the case to a
magistrates court or issue a notice setting out the further enforcement stepsto be taken.

Civil proceedingsrelating to personal injury

Section 57: Personal injury claims: cases of fundamental dishonesty

502.

Section 57 provides that in any personal injury claim where the court finds that the
claimant is entitled to damages, but on an application by the defendant for dismissal
is satisfied on the balance of probabilities that the claimant has been fundamentally
dishonest in relation to either the claim itself (the primary claim) or arelated claim, it
must dismiss the primary claim entirely unless it is satisfied that the claimant would
suffer substantial injustice as a result. A related claim is defined in subsection (8) as
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one which is made by ancther person in connection with the same incident or series of
incidents in connection with which the primary claim is made. Subsection (3) makes
clear that the requirement to dismiss the claim includes the dismissal of any element of
the primary claim in respect of which the claimant has not been dishonest.

Subsection (4) requires the court to record in the order for dismissal the amount of
damages that it would otherwise have awarded. This will be relevant in the event of
an appeal and in determining what the claimant should pay the defendant in costs. It
will also be relevant for the purposes of any criminal proceedings or proceedings for
contempt of court which may be brought against the claimant in relation to the same
behaviour.

Subsection (5) provides that when assessing costs in the proceedings, a court which
dismisses aclaim under this section must deduct the amount recorded in the order under
subsection (4) from the amount which it would otherwise order the claimant to pay
in respect of costs incurred by the defendant. For example, if the amount of damages
which the court records that it would have awarded but for the dismissal of the claim
were £50,000, and the amount that the court would otherwise order the claimant to pay
in respect of the defendant’ s costs was £100,000, the claimant could not be ordered to
pay the defendant more than £50,000 in total.

Subsections (6) and (7) deal with the relationship between an order dismissing the
claim and any subsequent proceedings against the claimant for contempt of court or
criminal prosecution, and provide for the court hearing the latter proceedings to have
regard to the order dismissing the claim when sentencing the claimant or otherwise
disposing of the proceedings. It isintended that this will enable the court to ensure that
any punishment imposed in those proceedings is proportionate.

In addition to defining arelated claim, subsection (8) defines “ personal injury” for the
purposes of the section asincluding any disease and any other impairment of aperson’s
physical or mental condition, and provides for the definition of “claim” and related
terms to cover counter-claims.

Subsection (9) provides that the section does not apply to proceedings started by the
issue of aclaim form before the date on which the section comes into force.

Section 58: Rules against inducements to make personal injury claims

508.

Section 58 bans the offer of abenefit by aregulated person (as defined in section 60) to
apotential claimant where the benefit offered is an inducement in respect of a personal
injury claim and is not related to the provision of legal servicesin connection with the
claim. Subsection (2) providesthat the offer of abenefit isan inducement if that benefit
isintended to encourage, or is likely to have the effect of encouraging, a person either
to make a personal injury claim or to seek advice from alegal service provider with a
view to making such a claim. Subsection (4) provides for offers of benefits routed via
athird party to be treated as having been offered by the regulated person. Section 60
defines* benefit” asany benefit, whether or not in money or other property and whether
temporary or permanent, and any opportunity to obtain abenefit (for example, the offer
to be entered in adraw for a prize).

Section 59: Effect of rules against inducements

509.

Section 59 requires relevant regulators to have arrangements in place to monitor and
enforce the ban on offering inducements to make personal injury claims. Subsections
(2) and (3) permit regulators to make rules and to use existing powers to enable them
to monitor and enforce the ban. Subsection (4) provides that a breach of the ban would
not make a person guilty of an offence or give rise to aright of action for breach of
statutory duty.
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Under subsection (6), rules are able to provide for the offer of a benefit to be treated as
an inducement to make a claim unless the regulated person can show that the benefit
was not offered as an inducement, either because it was offered for a reason other than
encouraging the person to make a claim or to seek advice from the regulated person
about making a claim, or because the benefit offered was related to the provision of
legal services in connection with the claim. Subsection (5) defines the circumstances
in which subsection (6) applies.

Section 60: Inducements: interpretation

511.

Section 60, subsection (1) lists both the regulators who are required to monitor and
enforce the ban on offering inducements to potential claimants in respect of personal
injury claims (including the General Council of the Bar, the Law Society and the
Chartered Institute of Legal Executives) and those legal service providers to whom the
ban would apply (“regulated persons’, namely barristers, legal executives, solicitors
and alternative business structures). The Lord Chancellor has the power by regulation
to extend to other regulators and regul ated persons both the prohibition and the duty to
monitor and enforce it. Subsection (2) provides relevant definitions.

Section 61: Inducements: regulations

512.

Section 61 provides that regulations made under sections 58 and 60 would be made by
statutory instrument. Regulations made under section 58 are subject to the affirmative
procedure and regul ations made under section 60 are subject to the negative procedure.

Appealsin civil proceedings

Section 62: Appeals from the Court of Protection

513.

514.

515.

Section 53 of the Mental Capacity Act 2005 (“2005 Act”) sets out the routes of appeal
for casesin the Court of Protection. The general position is that appeals from any level
of judge of that Court must lie to the Court of Appeal (see section 53(1)). However,
section 53(2) provides that rules of court may make provision for appeals from certain
levels of judge in the Court of Protection to lie to another judge within that Court.

The Crime and Courts Act 2013 added to the categories of judge in section 46 of
the 2005 Act who are eligible for nomination to sit in the Court of Protection, but
did not expand section 53(2) of the 2005 Act to enable appeals from any of the new
categoriesof judgeto liewithin the Court of Protection. Theresult of thisisthat appeals
from decisions of these additional categories of judge lie automatically to the Court
of Appeal. Thisis disproportionate and likely to create additional work for that Court
when the new categories of judge are deployed.

Section 62 enables rules of court to be made alowing appeals to be heard, where
appropriate, within the Court of Protection rather than by the Court of Appeal. The
rule-making power at section 53 of the 2005 Act is amended to permit appeals from
decisions of any judge sitting in the Court of Protection, or of authorised officers, tolie
to a specified description of judge in the Court of Protection. The power is exercisable
in relation to further appeals from decisions on appeal by judges.

Section 63: Appeals from the High Court to the Supreme Court

516.

517.

Section 63 amends sections 12 and 16 of the Administration of Justice Act 1969 in
order to widen the scope for appeals from the High Court to be made directly to the
Supreme Coulrt.

Subsection (2) amends subsection (1) of section 12 and provides for an appeal to
the Supreme Court where the alternative conditions in subsection (3A) of section 12
(inserted by subsection (3) of this section) are satisfied. Subsection (2) also removes
the requirement for all parties to the proceedings to consent to a leapfrog appeal.
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Subsection (3) inserts a new subsection (3A) into section 12 which provides that a
certificate for appea straight to the Supreme Court may be granted where the appeal
raises a point of law of general public importance and one of three conditions (set out
in paragraphs (a) to (c) of the new subsection) is met. The effect of thisisto expand the
circumstancesunder which an appeal isallowed to leapfrog, toinclude caseswhichraise
issues of national importance, cases where the result is of particular significance, and
cases where the benefits of not delaying consideration by the Supreme Court outweigh
the benefits of consideration by the Court of Appeal. Appeals will till have to be on
apoint of law of general public importance.

Currently under the 1969 Act leapfrogging to the Supreme Court from the High Court
in Northern Ireland is possible in the same circumstances as from the High Court
in England and Wales. Subsection (4), however, inserts a new subsection (1A) into
section 16 of the Administration of Justice Act 1969. The effect of this new subsection
is that section 12 of the Administration of Justice Act 1969 will continue to apply in
relation to Northern Ireland asif the changes made by subsections (2) and (3) were not
made.

Section 64: Appeals from the Upper Tribunal to the Supreme Court

Section 65: Appeals from the Employment Appeal Tribunal to the Supreme Court

Section 66: Appeals from the Special | mmigration Appeals Commission to the
Supreme Court

520.

521.

522.

523.

Section 64 inserts new sections 14A to 14C into the Tribunals, Courts and Enforcement
Act 2007 with the effect of allowing leapfrog appeals to the Supreme Court to be
initiated in the Upper Tribunal under the same conditions as appeals from the High
Court.

New section 14A establishesthe conditionsunder which the Upper Tribunal may grant a
certificate allowing an application for permission to appeal direct to the Supreme Court.
It has the effect of replicating in the Upper Tribunal the conditions for the High Court
granting a certificate as set out in the Administration of Justice Act 1969 (as amended
by section 63). Subsections (1) to (5) stipulate that, following an application by one of
the parties to the proceedings, the Upper Tribunal may grant a certificate if a sufficient
case has been made out to justify appeal to the Supreme Court and the decision of the
Upper Tribunal involvesapoint of law of general public importance which meetseither
the conditions set out in subsection (4)(a)(i) and (ii) or (b)(i) and (ii) or the conditions
set out in subsection (5)(@) to (c). Subsection (6) requiresthe Upper Tribunal to specify
which court would be the ‘relevant appellate court’ and subsection (3) establishes that
the Upper Tribunal may only grant a certificate if the relevant appellate court is the
Court of Appeal in England and Wales or the Court of Appeal in Northern Ireland. A
certificate may not therefore be granted if the relevant appellate court is the Court of
Session in Scotland.

New section 14B sets out the procedure under which, following a certificate being
granted by the Upper Tribunal, a party may seek permission to appeal to the Supreme
Court. It has the effect of replicating the provisions of section 13 of the Administration
of Justice Act 1969 (which apply to the High Court) in relation to the Upper Tribunal.
Subsection (2) lays down the time limits for such an application. Under subsection (4)
if a certificate is granted then there is a right to appeal direct to the Supreme Court
and no appeal may be made to the relevant appellate court. Subsection (6) re-connects
the right to appeal to the relevant appellate court only if the time for applying to the
Supreme Court for permission has expired and, if the permission application is made,
the Supreme Court has refused that application.

New section 14C establishes certain exclusions from the granting of a certificate by
the Upper Tribunal. It has the effect of replicating the provisions of section 15 of the
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Administration of Justice Act 1969 (which apply to the High Court) in relation to the
Upper Tribunal. Under subsections (1) and (2) no certificate may be granted if there
would have been no right of appeal at al to the relevant appellate court or from the
relevant appellate court to the Supreme Court. Subsection (3) providesthat no certificate
can be granted where no right of appeal to the relevant appellate court would exist
without first obtaining permission to appeal, unless the Upper Tribunal considers that
the case merits such permission being granted. In common with the position which
appliesintheHigh Court, theleapfrog provisionsdo not apply to appealsfrom decisions
relating to contempt of court.

524.  Sections 65 and 66 amend the Employment Tribunals Act 1996 and the Special
Immigration Appeals Commission Act 1997 respectively. They follow the provisions
applying to the Upper Tribunal in section 64 of the Act in relation to the Employment
Appeals Tribunal and the Specia Immigration Appeals Commission, with the effect of
allowing leapfrog appeals to the Supreme Court to be initiated in these bodies.

Costsin civil proceedings

Section 67: Wasted costsin certain civil courts

525.  Section 67 amends section 51 of the Senior Courts Act 1981 by inserting new
subsections(7A) and (12A). Subsection (2) insertsnew subsection (7A), which createsa
duty for the court to consider whether to notify either thelegal representative’ sregulator
(under the Lega Services Act 2007) and/or the Director of Legal Aid Casework if it
considersit appropriate to do so when making awasted costs order.

526.  Subsection (3) inserts new subsection (12A) into section 51 which definesan “ approved
regulator” and “the Director of Legal Aid Casework”.

Juries and members of the Court Martial

Section 68: Upper age limit for jury serviceto be 75

527.  Section 68 will increase the upper age limit for jury service from 70 to 75, enabling a
person to serve as ajuror up to their 76" bi rthday.

Section 69: Jurors and electronic communications devices

528.  Section 69 inserts new section 15A into the Juries Act 1974, and provides a
discretionary power for ajudge to order members of ajury to surrender their electronic
communications devices for a period of time. Such an order would cover, for example,
mobile phone or tablet devices that can be used to send messages or connect to the
internet. The judge may only make an order if he or she considers that the order is
necessary or expedient in the interests of justice, and that the terms of the order are a
proportionate means of safeguarding those interests.

529. The order can specify a period for which the devices must be surrendered, but that
period must be during one of the occasions set out in subsection (3) of new section 15A,
such as when the members of the jury are in court, and the order may also be subject
to exceptions (see subsection (4) of new section 15A).

530. Failure to surrender a device following such an order is a contempt of court
(subsection (5)).

531. Paragraph 1 of Schedule 13 (introduced by section 75 of the Act) creates an identical
power for senior coroners by amending Part 1 of the Coroners and Justice Act 20009.

Section 70: Jurors and electronic communications devices. powers of search etc

532.  Section 70 inserts a new section 54A into the Courts Act 2003. This new section
providesthe court with powersto enforce an order made under section 15A of the Juries
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Act 1974. It provides a specific power allowing a court security officer to search ajuror
for adevicethat ajudge has ordered be surrendered (subsection (2) of new section 54A).
If the search reveal s a device which should have been surrendered then the officer must
ask the juror to surrender the device, and if the juror refuses to do so, the officer may
seizeit (subsection (4) of new section 54A).

Subsection (3) of new section 54A places limits on the court security officer’s power
to require a person to remove clothing for the purposes of the search.

Subsection (3) of section 70 amends section 55 of the Courts Act 2003. It inserts anew
subsection (1A) which provides that a court security officer may retain the article that
was surrendered or seized until the end of the period specified in the order made under
the Juries Act 1974.

Paragraph 1 of Schedule 13 (introduced by section 75) createsasimilar power of search
for coroners’ officersinserting new section 9B into the Coroners and Justice Act 2009.
Subsection (8) of that new section makes provision equivalent to that in section 56 of the
CourtsAct 2003. Thisensuresthat the Lord Chancellor can make regulations (subject to
the negative procedure) in relation to the retention and disposal of articles surrendered
by, or seized from, juries at inquestsin the same way as he can make regulations under
the Courts Act 2003 in relation to articles surrendered by, or seized from, other juries.

Paragraph 2extends court security officers’ powers of search so that they can be used
in connection with orders under new section 9B of the Coroners and Justice Act 2009.

Section 71: Research by jurors

537.

538.

539.

540.

541.

Section 71 inserts a new section 20A into the Juries Act 1974, which creates the
offence of juror research. Thiswill make it an offence for ajuror intentionally to seek
information during the “trial period” (defined in subsection (5)) where he or she knows,
or ought to reasonably know, that the information sought is or may be relevant to the
case.

Subsections (3) to (5) of new section 20A set out more detail about the circumstancesin
which the offence will apply, including: non-exhaustive lists of circumstancesin which
aperson may be considered to be seeking information (subsection (3)) and of types of
information considered relevant to the case (subsection (4)).

Subsections (6) and (7) of new section 20A set out circumstances in which a person
would not be guilty of the research by jurors offence. They include cases where the
person needs the information for areason not connected with the case (subsection (6)),
where he or she seeks information from the judge (subsection (7)(b)) and where the
activity is done as part of hisor her proper role as ajuror (subsection (7)).

Subsections (8) and (9) of new section 20A set out the penalty for an offence under this
section (imprisonment for up to 2 years or afine or both) and provide that proceedings
for such an offence can only beinstituted by or with the consent of the Attorney General.

Paragraph 5 of Schedule 13 (introduced by section 75) replicates the offence for
members of the jury during an inquest by inserting new paragraph 5A into Part 1 of
Schedule 6 to the Coroners and Justice Act 2009.

Section 72: Sharing research with other jurors

542.

Section 72 inserts a new section 20B into the Juries Act 1974. This makes it an
offence for a juror to pass on to another juror information obtained through research
in contravention of new section 20A of the Juries Act 1974 where the information was
not provided by the court.
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Subsections (3) and (4) of new section 20B set out the penalty for an offence under this
section (imprisonment for up to 2 years or afine or both) and provide that the consent
of the Attorney General is required to ingtitute proceedings for such an offence.

Paragraph 5 of Schedule 13 (introduced by section 75) replicates the offence for
members of the jury during an inquest by inserting new paragraph 5B into Part 1 of
Schedule 6 to the Coroners and Justice Act 2009.

Section 73: Jurors engaging in other prohibited conduct

545.

546.

547.

548.

Section 73 inserts new section 20C into the Juries Act 1974, which makesit an offence
for amember of ajury trying acase before acourt intentionally to engagein “ prohibited
conduct” during the trial period. Prohibited conduct is defined as conduct from which
it may be reasonably concluded that the person intends to try the issue otherwise than
on the basis of the evidence presented in the proceedings on the issue.

It does not matter whether or not the person knows the conduct is prohibited conduct.
Subsections (4) and (5) of new section 20C set out the circumstances in which an
offence is not committed under this section.

Subsections (6) and (7) of new section 20C set out the penalty for an offence under this
section (imprisonment for up to 2 years or afine or both) and provide that proceedings
for such an offence can only beinstituted by or with the consent of the Attorney General.

Paragraph 5 of Schedule 13 (introduced by section 75) replicates this offence for
members of the jury during an inquest by inserting new paragraph 5C into Part 1 of
Schedule 6 to the Coroners and Justice Act 2009.

Section 74: Disclosing jury’s deliberations

549.

550.

551.

552.

Subsection (1) introduces new sections 20D, 20E, 20F and 20G to the Juries Act 1974.
These provisions deal with disclosure of jury deliberations, creating a criminal offence
of disclosure of jury deliberations and exceptions to that offence.

New section 20D of the Juries Act 1974 creates the criminal offence. This covers
the same conduct as section 8 of the Contempt of Court Act 1981, which is no
longer to have effect in England and Wales (see subsection (2)). It is an offence
for a person intentionally to disclose information about statements made, opinions
expressed, arguments advanced or votes cast by membersof ajury in the course of their
deliberation in proceedings before a court, or to solicit or obtain such information. The
sentence for this offence isimprisonment for aterm not exceeding 2 years or afine (or
both), and proceedings can only beinstituted by or with the Attorney General’ s consent.

Exceptions to this offence are contained in new sections 20E to 20G of the Juries Act
1974. These exceptions ensure that the offence does not operate so asto preclude proper
investigations into alleged juror offences or irregularities. They allow jurors to revea
information about jury deliberations in certain defined circumstances.

Paragraph 5 of Schedule 13 (introduced by section 75) makes provision equivalent to
new sections 20D to 20G of the Juries Act 1974 for members of the jury during an
ingquest by inserting new Part 1A into Schedule 6 to the Coroners and Justice Act 2009.

Section 75: Juries at inquests and Schedule 13: Juries at inquests

553.

Schedule 13 makes provision about juries at inquests and their deliberations including
provision for surrender of electronic devices by jurors and provision creating offences
of juror misconduct.
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Section 76: Members of the Court Martial

554.

Section 76 gives effect to Schedul e 14 which amends Chapter 2 of Part 7 of the Armed
Forces Act 2006, and insertsanew Schedule 2A into that Act. New Schedule 2A creates
new service offences and one new civilian offence relating to lay members and other
members of the Court Martial and their deliberations. These offences mirror the new
civilian juror offences created in sections 71-74 of this Act, adapted for the purposes
of the service justice system.

Schedule 14: Members of the Court Martial

555.

556.

557.

Sections 71-74 create 4 new offences which may be committed by civilian jurors. It is
important for the protections afforded to defendants in the civilian justice system to be
replicated as far as possible in the service justice system. This Schedule inserts a new
Schedule 2A to the Armed Forces Act 2006 to create 4 equivalent service offences.

These new offences will apply wherever the Court Martial sits. Whilst the Attorney
General’s consent will be required for proceedings for the civilian offence, as is
normally the case in the service justice system his consent will not be required to
prosecute the new service offences.

Paragraph 2 of Part 1 of this Scheduleinsertsanew section 163A into the Armed Forces
Act 2006. New section 163A gives effect to anew Schedule 2A to be inserted into the
Armed Forces Act 2006 and which makes provision about the new service offences.

New Schedule 2A to the Armed Forces Act 2006: Offencesrelating to members
of the Court Martial

558.

Paragraph 1 of new Schedule 2A to the Armed Forces Act 2006 defines “lay member”
and “the trial period” for the purposes of that Schedule. The trial period is defined as
beginning when the lay member is sworn to try the case and ends when proceedings
terminate or the lay member is discharged. Thisisintended to limit the period of time
during which the lay members can commit these offences. The offences under the
Schedule may be committed by all lay members of the Court Martial (or, in the case of
paragraph 5, a person) whether or not they are or were subject to servicelaw or civilians
subject to service discipline at the time of committing the offence.

Paragraph 2 of new Schedule 2A: Research by lay members

550.

560.

561.

562.

Paragraph 2 of new Schedule 2A creates the offence of research by lay members. This
will make it an offence for alay member intentionally to seek information where he
or she knows, or ought reasonably to know, that the information sought is or may be
relevant to the case.

Paragraphs 2(3) and (4) of new Schedule 2A set out more detail about the circumstances
in which the offence will apply, including: the ways in which a person may seek
information (sub-paragraph (3)) and types of information considered relevant to the
case (sub-paragraph (4)).

Paragraph 2(5) and (6) of new Schedule 2A set out the circumstancesin which aperson
would not be guilty of an offence. They include cases where the person needs the
information for a reason not connected with the case (sub-paragraph (5)), and where he
or she seeks information from the judge advocate or a member of the Military Court
Service (sub-paragraph (6)).

Paragraph 2(7) of new Schedule 2A sets out the penalty for an offence under this
paragraph.

Paragraph 3 of new Schedule 2A: Sharing research with other lay members

563.

Paragraph 3 of new Schedule 2A creates a new offence for alay member intentionally
to provide information to another lay member during the trial period if (a) the
member contravened paragraph 2 of new Schedule 2A in the process of obtaining the
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information, and (b) the information has not been provided by the Court Martial in the
course of the proceedings.

Paragraph 3(2) of new Schedule 2A defines information which has been provided to
the Court Martial during the course of proceedings.

Paragraph 3(3) of new Schedule 2A sets out the penalty for an offence under this
paragraph.

Paragraph 4 of new Schedule 2A: Engaging in other prohibited conduct

566.

567.

Paragraph 4 of new Schedule 2A creates a new offence for alay member intentionally
to engage in “prohibited conduct” during the trial period. Paragraph 4(2) of new
Schedule 2A defines prohibited conduct as conduct from which it may be reasonably
concluded that the person intends to make a finding or decision otherwise than on the
basis of the evidence presented in the proceedings. Paragraph 4(3) of new Schedule 2A
provides that an offence is committed whether or not the person knows the conduct
is prohibited conduct. Paragraphs 4(4) and (5) of new Schedule 2A set out the
circumstances where an offence is not committed under this paragraph.

Paragraph 4(6) of new Schedule 2A sets out the penalty for an offence under this
paragraph.

Paragraph 5 of new Schedule 2A: Disclosing information about members
deliberations

568.

5609.

570.

571.

Paragraph 5 of new Schedule 2A makes it an offence for a person intentionally (a) to
disclose information about statements made, opinions expressed, arguments advanced
or votes cast by members of the Court Martia in the course of their deliberations, or
(b) to solicit or obtain such information, subject to the exceptions in paragraphs 6 to 8.

Paragraph 5(2) of new Schedule 2A sets out the penalty for an offence under this
paragraph where the person who is guilty of the offence was a member of the Court
Martial for the proceedings, or at the time the offence was committed was a person
subject to service law or a civilian subject to service discipline.

Paragraph 5(3) of new Schedule 2A sets out the penalty for any other person guilty
of an offence, e.g. a civilian who is not a member of the Court Martial. Proceedings
for such an offence against an individual subject neither to service law nor to service
discipline (and not described in paragraph 5(2)) can only be instituted by or with the
Attorney General’s consent asit is a civilian offence.

Paragraph 5(4) of new Schedule 2A providesthat the Crown Court will havejurisdiction
to try an offence under paragraph 5 committed in England and Wales by an individual
subject neither to service law nor to service discipline (and not described in paragraph
5(2)), over whom the Court Martial would not have jurisdiction, notwithstanding that
the members of the Court Martial may have been sitting in a Court Martial outside
England and Wales.

Paragraphs 6 to 8 of new Schedule 2A: exceptions to paragraph 5

572.

Paragraphs 6 to 8 of new Schedule 2A provide a series of exceptions to the paragraph
5 offence. Paragraph 6 provides for the “initial exceptions’ which largely cover
excepted disclosures during the trial period. These permitted disclosures are allowed
for the purposes of enabling the Court Martial to proceed and for the purpose of
investigating a possible offence under paragraph 5. The disclosures may be made to
anumber of defined “relevant investigators’, such as a police force. Paragraph 7 then
provides for “further exceptions’ which are focused on post-trial disclosuresto, in the
first instance, the Court Martial Appeal Court, the Court of Appeal or other persons
named in sub-paragraph (2), where the person making the disclosure believes that
an irregularity has occurred in relation to a lay member. Sub-paragraphs (3) to (10)
then make detailed provision for further disclosure to specified persons for particular
purposes which ensures that a proper investigation can be conducted into any alleged
irregularity. Paragraph 8 providesfor “exceptionsfor soliciting disclosures or obtaining
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information” which arefurther exceptionsrelating to the permitted disclosures provided
for in paragraphs 6 and 7 of new Schedule 2A.

Paragraph 9 of new Schedule 2A: Saving for contempt of court

573.

Paragraph 9 of new Schedule 2A provides that paragraphs 2, 3 and 4 do not affect
what constitutes contempt of court at common law nor what may be certified under
section 311 of the Armed Forces Act 2006 (jurisdiction of the Court Martial) (the
service court’s power to refer a potential contempt to a civilian court which has the
power to commit for contempt).

Part 2 of Schedule 13: Further amendments

574.

575.

576.

Paragraph 5 of Part 2 of this Schedule amends section 50(2) of the Armed Forces Act
2006 (jurisdiction of the Court Martial) to add the new offences, other than an offence
under paragraph 5 of new Schedule 2A committed by a person who was not a member
of the Court Martial or subject to service law or service discipline to the definition of
“service offences’ in that subsection.

Paragraph 60of Part 2 of Schedule 13 amends section 51(3) of the Armed Forces Act
2006 to exclude the new offences from the jurisdiction of the Service Civilian Court.

Paragraph 8 of Part 2 of this Schedule inserts two of the new service offences into
Schedule 2 to the Armed Forces Act 2006. The offences in question are the offence
under paragraph 4 of new Schedule 2A and the offence under paragraph 5 of that new
Schedule, so far as committed by a person who was a member of the Court Martial or
subject to service law or service discipline. The effect is that those offences will need
to be referred to a service police force or the Director of Service Prosecutions under
sections 113 and 116 of the Armed Forces Act 2006 for investigation.

Section 77: Supplementary provision

577.

578.

Subsection (1) amends Schedule 1 to the Juries Act 1974 (persons disqualified for
jury service) to provide that a person who at any time in the last 10 years has been
convicted of any of the new offencesinserted into the Juries Act 1974 or Schedule 6 to
the Coroners and Justice Act 2009 or Schedule 2A to the Armed Forces Act 2006 by
the provisions of this Act will be disqualified from undertaking jury service.

Subsection (2) makes clear that the creation of the new offences to be inserted in the
Juries Act 1974 does not affect what constitutes contempt of court at common law.
The common law of contempt of court is therefore unaffected by these new provisions.
Paragraph 7 of Schedule 13 makes equivalent provision in connection with the new
offences inserted in the Coroners and Justice Act 2009.

Reporting restrictions

Section 78: Lifetime reporting restrictionsin criminal proceedings for witnesses
and victims under 18

579.

580.

Section 78 makes provision in respect of lifelong reporting restrictions (‘a reporting
direction’) for victims and witnesses under the age of 18 involved in criminal
proceedings or proceedings before a service court.

Subsection (2) inserts a new section 45A into the Y outh Justice and Criminal Evidence
Act 1999. Section 45A appliesin any criminal proceedingsin any court in England and
Wales and any proceedingsin any service court in the United Kingdom or elsewhere. It
confers a power to make areporting direction that is exercisable in respect of awitness
or victim who was under 18 when those proceedings commenced. A reporting direction
isadirection that no matter relating to a person may beincluded in apublication if itis
likely to lead to members of the public to identify that person as being concerned in the
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proceedings. “Publication” is defined in section 63 of the Y outh Justice and Criminal
Evidence Act 1999 and includes on-line publication.

Under new section 45A, the court is able to make a reporting direction lasting for the
lifetime of a victim or witness. It is able to do so if satisfied that the quality of the
evidence given, or the level of co-operation given to any party to the proceedings in
connection with the preparation of that party’ scase, islikely to be diminished by reason
of fear or distress at being identified as a person concerned in the proceedings.

In determining whether to make a reporting direction the court has to have regard to
the welfare of the person, whether it would be in the interests of justice to make the
reporting direction and the public interest in avoiding the imposition of a substantial
and unreasonabl e restriction on the reporting of the proceedings.

Either at the sametime asareporting direction is made or subsequently, the court isable
to make an excepting direction to dispense, to any extent specified, with the restrictions
imposed. However, an excepting direction can only be made if the court is satisfied
that it is necessary in the interest of justice to do so or if it is satisfied that the effect
of the reporting direction isto impose a substantial and unreasonable restriction on the
reporting of proceedingsanditisinthepublicinterest toremoveor relax that restriction.

Subsection (3)(a) amends section 49 of the Y outh Justice and Criminal Evidence Act
1999 to provide that breach of a direction under new section 45A would be a criminal
offence under section 49. On summary conviction a person guilty of an offence under
section 49 is currently liable to afine not exceeding level 5 on the standard scale.

Subsection (4) amends section 50 of the Y outh Justice and Criminal Evidence Act 1999
to provide that it is a defence to prove that written consent to the publication had been
given by thewitness or victim concerned. That defence does not apply to the extent that
the person was aged under 18 at the time consent was given or the peace or comfort of
the person giving consent had been interfered with.

Subsection (3)(b) inserts a new subsection (7) into section 49 of the Youth Justice
and Crimina Evidence Act 1999 to introduce new Schedule 2A to that Act, which
deals with the position of persons providing information society services in respect
of contravening a direction under new section 45A. New Schedule 2A is inserted by
Schedule 15 (introduced by section 80).

Section 79: Reporting restrictionsin proceedings other than criminal proceedings

587.

588.

580.

Section 79 amends section 39 of the Children and Y oung Persons Act 1933. The effect
of subsection (2)(a) istolimit the application of section 39 to any proceedings other than
criminal proceedings. Thisre-statesthe effect of paragraph 2 of Schedule 2 to the Y outh
Justice and Criminal Evidence Act 1999 which is repealed by subsection (11). Upon
commencement of this provision the Government also intends to commence section 45
of, and relevant provisions in Schedule 2 to, the Y outh Justice and Criminal Evidence
Act 1999. Section 45 of the Y outh Justice and Criminal Evidence Act 1999 will apply
in criminal proceedings other than those in the Y outh Court and on appeal from the
Y outh Court.

Section 39 of the Children and Y oung Persons Act 1933 is a so amended to provide that
a court may direct that particulars calculated to lead to the identification of a child or
young person may not beincludedina“publication”. Currently, section 39 appliesonly
in respect of newspapers and sound and television broadcasts. Subsection (7) inserts
a new subsection (3) into section 39 to provide a definition of a publication, which
includes publication by on-line means. The definition isin substantially the same terms
as that applicable to new section 45A of the Y outh Justice and Criminal Evidence Act
1999, inserted by section 78 (see the definition in section 63 of that Act).

Subsection (9) insertsanew section 39A into the Children and Y oung Persons Act 1933
to introduce new Schedule 1A to that Act, which deals with the position of persons
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providing information society services in respect of contravening a direction under
section 39. New Schedule 1A isinserted by Schedule 15 (introduced by section 80).

590.  Subsection (10) amends section 57(3) of the Children and Y oung Persons Act 1963 to
preserve the effect of section 39 of the Children and Y oung Persons Act 1933 asregards
Scotland. This subsection provides that references to “publication” in section 39 have
effect in Scotland asif they were references to a newspaper. Note that section 57(4) of
the 1963 Act continues to provide that section 39 of the 1933 Act also applies to sound
and television broadcasts.

591.  Subsection (12) ensures that subsection (2)(a) (limiting the application of section 39 to
proceedings other than criminal proceedings) does not affect the operation of section 39
in relation to criminal proceedings instituted before the day on which subsection (2)(a)
comesinto force.

592.  Subsection (13) defineswhen proceedingsand proceedings on appeal are“instituted” by
reference to the Prosecution of Offences Act 1985 and the Criminal Appeal Act 1995.

Section 80 and Schedule 15: Reporting restrictions: providers of information
society services

593.  Schedule 15 addresses the position of providers of information society services in
respect of the offences under section 39 of the Children and Y oung Persons Act 1933,
as amended by section 79, and under section 49 of the Youth Justice and Criminal
Evidence Act 1999, as amended by section 78.

594.  Paragraph 1 of the Schedule inserts new Schedule 1A into the Children and Y oung
Persons Act 1933.

595.  Paragraph 1 of the new Schedule 1A extends liability to a service provider established
in England and Wales (a “domestic service provider”) in respect of matter published
in an EEA state other than the UK.

596.  Sub-paragraph (2) of paragraph 1 makes it clear that section 39 of the Children and
Y oung Persons Act 1933 appliesto a* domestic service provider” who includesamatter
in a publication in the course of providing information society services in a European
Economic Area state that is not the United Kingdom.

597.  Sub-paragraph (3) of paragraph 1 providesfor proceedingsin respect of offences under
section 39 of the Children and Y oung Persons Act 1933 to be dealt with in any place
in England and Wales asiif it had been committed in that place.

598. Paragraph 2 restricts when proceedings may be instituted against non-UK service
providers in the European Economic Area.

599.  Sub-paragraph (1) of paragraph 2 applies paragraph 2 to a service provider established
in a European Economic Area state other than the United Kingdom (a“non-UK service
provider”).

600.  Sub-paragraphs (2) to (4) of paragraph 2 set out the derogation conditions that must
be satisfied for proceedings against a non-UK service provider to be instituted. These
are where proceedings are necessary for the purposes of the pursuit of public policy, an
information society service prejudices or presents a serious or grave risk of prejudice
to the pursuit of public policy and is proportionate to the pursuit of public policy.

601. Paragraph 3 sets out exceptions for mere conduits.

602.  Sub-paragraphs(1) to (3) of paragraph 3 set out when aservice provider isnot capabl e of
being guilty of an offence under section 39 of the Children and Y oung Persons Act 1933.
The circumstances are where the information society service provided consists of the
provision of accessto acommunication network or the transmission in acommunication
network of information provided by a recipient of the service. In such circumstances
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the service provider is not capable of being guilty of an offenceif it does not initiate the
transmission, select the recipient of the transmission or select or modify theinformation
contained in the transmission.

Sub-paragraph (4) of paragraph 3 sets out that if a service provider stores the
information for longer than is reasonably necessary for the transmission it is capable
of being guilty of an offence.

Paragraph 4 sets out exceptions for caching.

Sub-paragraph (1) of paragraph 4 setsout that paragraph 4 applieswherean information
society service consists of the transmission in acommunication network of information
provided by arecipient of the service.

Sub-paragraph (2) to (4) of paragraph 4 sets out the circumstances in which a service
provider isnot capable of being guilty of an offence under section 39 of the Children and
Y oung Persons Act 1933 in respect of the automatic, intermediate and temporary storing
of information. The circumstances are where: the storage of information is solely for
the purpose of making more efficient the onward transmission of information to other
recipients of the service at their request; and the service provider does not modify the
information, complies with any conditions attached to having access to the information
and expeditiously removestheinformation or disables accesstoit. The service provider
should expeditiously remove theinformation whereit obtains actual knowledge that the
information at theinitial source of the transmission has been removed from the network,
access to the information has been disabled or a court or administrative authority has
ordered its removal or disablement.

Paragraph 5 sets out an exception for hosting.

Sub-paragraphs (1) to (4) of paragraph 5 set out the circumstances in which a service
provider isnot guilty of an offence under section 39 of the Children and Y oung Persons
Act 1933 where in the course of providing an information society service it stores
information provided by a recipient of the service. These circumstances apply where
the recipient of the service is not acting under the authority or control of the service
provider. The service provider must have no actual knowledge when the information
was provided that it consisted of or included matter whose inclusion in a publication is
prohibited by adirection under section 39 of the Children and Y oung Persons Act 1933.
The service provider must, on obtaining knowledge that the matter is so prohibited,
expeditiously remove the information or disable accessto it.

For the purposes of Schedule 1A, paragraph 6 defines “publication”, “information
society services’, “recipient”, “service provider”, and when a service provider is
established in England and Wales or a European Economic Area state.

Paragraph 2of Schedule 15 inserts new Schedule 2A into the Youth Justice and
Criminal Evidence Act 1999.

Paragraph 1 of new Schedule 2A extends liability to a service provider established in
England and Wales, Scotland or Northern Ireland (a “domestic service provider”) in
respect of matter published in an EEA state other than the UK.

Sub-paragraph (2) of paragraph 1 applies section 49 of the Y outh Justice and Criminal
Evidence Act 1999, so far as it relates to a publication falling within section 49(1A)
(a) of that Act, to a*“domestic service provider” who includes a matter in a publication
in the course of providing information society services in a European Economic Area
state.

Sub-paragraph (3) of paragraph 1 providesfor proceedingsin respect of offences under
section 49 of the Y outh Justice and Criminal Evidence Act 1999 to be dealt with in any
placein England and Wales, Scotland and Northern Ireland asif it had been committed
in that place.
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Sub-paragraphs (4) and (5) of paragraph 1 set out that section 49 of the Y outh Justice
and Criminal Evidence Act 1999, so far as it relates to a publication falling within
section 49(1A)(b) of that Act, applies to a domestic service provider established in
England and Waleswho in the course of providing information society servicesincludes
a matter in a publication in a European Economic Area state other than the UK.
Proceedingsin respect of an offence under section 49 of the Y outh Justice and Criminal
Evidence Act 1999 will be dealt with in any place in England and Wales as if it had
been committed in that place.

Paragraph 2 restricts when proceedings may be instituted against non-UK service
providers in the European Economic Area.

Sub-paragraph (1) of paragraph 2 applies paragraph 2 to a service provider established
in a European Economic Area state other than the United Kingdom (a“non-UK service
provider”).

Sub-paragraphs (2) to (4) of paragraph 2 set out the derogation conditions that must be
satisfied for proceedings against anon-UK service provider to beinstituted in respect of
apublication that includes matter in contravention of a direction under section 45A(2)
of the Youth Justice and Criminal Evidence Act 1999. These are where proceedings
are necessary for the purposes of the pursuit of public policy, an information society
service prejudices or presentsaserious or graverisk of prejudiceto the pursuit of public
policy and is proportionate to the pursuit of public policy.

Paragraph 3 sets out exceptions for mere conduits.

Sub-paragraphs (1) to (3) of paragraph 3 set out when aservice provider isnot capabl e of
being guilty of an offence under section 49 of the Y outh Justice and Criminal Evidence
Act 1999 in respect of apublication that includes matter in contravention of adirection
under section 45A(2) of that Act. The circumstances are where the information society
service provided consists of the provision of access to acommunication network or the
transmission in acommunication network of information provided by arecipient of the
service. In such circumstances the service provider is not capable of being guilty of an
offence if it does not initiate the transmission, select the recipient of the transmission
or select or modify the information contained in the transmission.

Sub-paragraph (4) of paragraph 3 sets out that if a service provider stores the
information for longer than is reasonably necessary for the transmission it is capable
of being guilty of an offence.

Paragraph 4 sets out exceptions for caching.

Sub-paragraph (1) of paragraph 4 setsout that paragraph 4 applieswhere an information
society serviceisthe transmission in acommunication network of information provided
by arecipient of the service.

Sub-paragraphs (2) to (4) of paragraph 4 set out the circumstances in which a service
provider is not capable of being guilty of an offence under section 49 of the Y outh
Justiceand Criminal Evidence Act 1999, sofar asit relatesto apublication that includes
matter in contravention of a direction under section 45A(2) of that Act, in respect of
the automatic, intermediate and temporary storing of information. The circumstances
arewhere: the storage of information is solely for the purpose of making more efficient
the onward transmission of information to other recipients of the service at their
regquest; and the service provider does not modify the information, complies with any
conditions attached to having access to the information and expeditiously removes
the information or disables access to it. The service provider should expeditiously
remove the information where it obtains actual knowledge that the information at the
initial source of the transmission has been removed from the network, access to the
information has been disabled or a court or administrative authority has ordered its
removal or disablement.
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624. Paragraph 5 sets out an exception for hosting.

625.  Sub-paragraphs (1) to (4) of paragraph 5 set out the circumstances in which a service
provider is not guilty of an offence under section 49 of the Y outh Justice and Criminal
Evidence Act 1999, so far as it relates to a matter in contravention of section 45A(2)
of that Act, where in the course of providing an information society service it stores
information provided by a recipient of the service. These circumstances apply where
the recipient of the service is not acting under the authority or control of the service
provider. The service provider must have no actual knowledge when the information
was provided that it consisted of or included matter whose inclusion in a publication
is prohibited by a direction under section 45A(2) of the Y outh Justice and Criminal
Evidence Act 1999. The service provider must, on obtaining knowledge that the matter
is so prohibited, expeditiously remove the information or disable access to it.

626. For the purposes of new Schedule 2A, paragraph 6 defines “information society
services’, “recipient”, “service provider”, and when a service provider is established in
England and Wales, Scotland or Northern Ireland or a European Economic Area state.
“Publication” is defined in section 63(1) of the Y outh Justice and Criminal Evidence

Act 1999 (for the purposes of Part 2 of that Act).
Other matters

Section 81: Representations to Parliament by the President of the Supreme Court

627.  Section 81 introduces in section 5 of the Constitutional Reform Act 2005 the ability
for the President of the UK Supreme Court to have the power to make written
representations to Parliament in relation to the Supreme Court and the jurisdiction it
eXercises.

Section 82: The supplementary panel of the Supreme Court

628.  Section 82 enables senior judges from England and Wales, Scotland and Northern
Ireland who are under 75 to be added to the supplementary panel of the Supreme Court
within two years of their retirement.

Section 83: Minor amendments

629.  Subsection (1) makes a minor amendment to section 132 of the Powers of Criminal
Courts (Sentencing) Act 2000 by replacing “House of Lords’ with “the Supreme
Court”.

630. Subsection (2) amends section 13 of the Tribunals, Courts and Enforcement Act 2007
to alow rules of court in Scotland to alter the test that is applied to applications for
permission to appea from the Upper Tribunal to the Court of Session. Section 23 of
the Crime and Courts Act 2013 gave the Court of Session the power to introduce the
requirement that an application for permission to appeal should demonstrate that an
appeal would raise an important point of principle, or some other compelling reason
for the court to hear it. Subsection (2) provides that the rules may also provide that the
court should hear an appeal if an application demonstrates that the appeal would raise
an important point of practice. Subsection (2) enables rules to bring the test applied to
applicationsfor permission to appeal from the Upper Tribunal in Scotland into linewith
the test applied to such applications in England and Wales and Northern Ireland.
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Part 4 —Judicial Review

Judicial review in the High Court and Upper Tribunal

Section 84: Likelihood of substantially different outcome for applicant

631.

632.

633.

634.

635.

636.

637.

Section 84 amends section 31 of the Senior Courts Act 1981 (“the 1981 Act”), which
sets out the remedies available on judicial review and the requirement to get permission
to proceed to judicia review. The amendments require the High Court to refuse a
remedy or permission on an application for judicia review if it considers it highly
likely that the defendant’ s conduct in the matter in question would not have affected the
outcome for the applicant. Section 84 also amends sections 15 and 16 of the Tribunals,
Courts and Enforcement Act 2007 to make similar provision for the Upper Tribunal
when it is operating in England and Wales. Section 15 makes provision for the Upper
Tribunal’s “judicial review” jurisdiction.

Subsection (1) inserts new subsections (2A), (2B) and (2C) into section 31 of the 1981
Act. New subsection (2A) provides that, subject to new subsections (2B) and (2C), the
High Court (@) must refuse to grant a remedy, and (b) may not award damages on an
application for judicial review, where it considersit highly likely that the outcome for
the applicant would have been substantially the same had the conduct complained of not
occurred. For example, a public authority might fail to notify a person of the existence
of a consultation where they should have, and that person does not provide a response
where they otherwise might have. If that person’s likely arguments had been raised
by others, and the public authority had taken a decision properly in the light of those
arguments, then the court might conclude that the failure was highly unlikely to have
affected the outcome. If it did, unless new subsection (2B) applied, new subsection (2A)
would mean the court could not grant a remedy, and so the original decision would
stand (in the absence of other challenges or factors).

New subsection (2B) providesthat the court may grant aremedy or an award of damages
on an application for judicial review, despite new subsection (2A), where the court
considers it appropriate to do so for reasons of exceptional public interest. Where the
court applies new subsection (2B) and grants a remedy or an award of damages, new
subsection (2C) requires the judge to certify that the condition in new subsection (2B)
is satisfied.

Subsection (2) inserts new subsections (3C), (3D), (3E) and (3F) into section 31 of
the 1981 Act. These new subsections will apply to a consideration of whether to grant
permission to make an application for judicial review.

New subsection (3C) provides that the High Court may of its own motion (without a
party requesting it to) or must, on the application of the defendant, consider whether
the conduct complained of would have made a substantial difference to the outcome
for the applicant when considering whether to grant permission to make an application
for judicial review. If it considers it highly unlikely that there would have been any
substantial difference to the outcome, new subsection (3D) requires the High Court to
refuse permission save where new subsection (3E) applies.

New subsection (3E) provides that the court may grant permission on an application
for permission, despite new subsection (3D), where the court considers it appropriate
to do so for reasons of exceptional public interest. Where the court applies new
subsection (3E) and grants permission, new subsection (3F) requiresthejudgeto certify
that the condition in new subsection (3E) is satisfied.

Subsection (3) inserts new subsection (8) into section 31 of the 1981 Act which
provides the meaning of the words “the conduct complained of” which are used in new
subsections (2A) and (3C). Broadly, the conduct complained of will be the ground(s)
for thejudicial review. Inthe example above (concerning the consultation), the conduct
complained of would be the failure to notify the individual.
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Subsections (4), (5) and (6) make parallel provision to subsections (1), (2) and (3) for
judicial reviews arising under the law of England and Wales in the Upper Tribunal by
amending sections 15 and 16 of the Tribunals, Courts and Enforcement Act 2007.

Section 85: Provision of information about financial resources

639.

640.

641.

642.

Section 85 provides that where an applicant applies to the High Court under the law of
England and Walesfor permission to proceed with ajudicial review, permission cannot
be granted unless the applicant provides information about the financing of the judicial
review.

Subsection (1) amends section 31(3) of the 1981 Act to prevent the High Court from
granting permission for an applicant to proceed to judicial review unless the applicant
has provided the court with information specified in rules of court on how the judicial
review is financed.

Subsection (2) inserts new subsections (3A) and (3B) into section 31 of the 1981
Act which make provision about the information that rules of court may require the
applicant to provide. Subsection (3A)(a) providesthat information that may be required
includes the source, nature and extent of any financial support that has been or islikely
to be provided to the applicant for use in the judicia review proceedings. Subsection
(3B) stipulates that these rules of court may only require the applicant to provide
information which identifies a person who has provided financial support, or who is
likely to provide it, if that financial support exceeds a level to be set in the rules.
Subsection (3A)(b) further providesthat if the applicant is a corporate body that cannot
demonstrate that it has the financial resources needed to meet its costs liabilities,
then rules may require information to be provided about the body’s membership and
members’ ability to provide financial support for the judicial review. The restriction in
subsection (3B) doesnot apply to thisinformation about acorporate body’ smembership
and its members’ ability to provide financial support.

Subsections (3) and (4) amend and insert new subsections into section 16 of the
2007 Act which makes parallel provision about the provision of information about the
financing of judicial reviewsin the Upper Tribunal.

Section 86: Use of information about financial resources

643.

645.

646.

Section 86 applies to the High Court, the Upper Tribunal and the Court of Appea in
deciding liability for costsin judicial review proceedings under the law of England and
Wales. TheHigh Court and the Court of Appeal have abroad discretion under section 51
of the 1981 Act which enables them to determine by whom and to what extent costs are
to be paid. The Upper Tribunal has similar discretion under section 29 of the 2007 Act.

Subsection (2) provides that when making costs orders the courts must have regard to
information about the financing of proceedings provided pursuant to section 31 of the
1981 Act or section 16 of the 2007 Act, as amended by section 85, and any additional
information about financing provided in accordance with rules of court or the Tribunal
Procedure Rules.

Subsection (3) stipulates that when a court or tribunal is considering an order for costs
it must consider whether to order coststo be paid by a person who, although not a party
to the judicial review, isidentified in the information provided under section 31 of the
1981 Act or section 16 of the 2007 Act as having financially assisted the proceedings.

Subsection (4) definesthe types of proceedingswhich are‘judicial review proceedings
for the purpose of this section, which include judicial reviews being appeal ed.

Section 87: Interveners and costs

647.

Section 87 establishes two presumptions regarding the costs liability of those who
voluntarily apply for and are granted permission to intervenein ajudicia review. First
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that they will pay their own costs unlessthere are exceptional circumstancesthat makeit
inappropriate for them to do so. Secondly, that, on the application of a party, where one
or more of four specified conditions is met, the court must order the intervener to pay
the reasonable costs incurred by that party as aresult of the intervention, unless there
are exceptional circumstances which make this inappropriate. This applies to judicial
review proceedingsin the High Court and the Court of Appeal.

Subsection (1) states that this section applies in judicial review proceedings where a
person who is not a “relevant party” to the judicial review (an ‘intervener’) has been
granted permission by the court to either provide evidence or make submissions on the
case. The effect isthat the section only applies where an intervener appliesto the court,
since a person or body invited by the court to intervene is not granted permission, and
is accordingly not in the same position.

Subsection (3) and (4) stipulate that acourt cannot order arelevant party to thejudicial
review to pay any costs the intervener incurs unless the court considers there are
exceptional circumstances.

Subsection (5) stipulates that, on application by a “relevant party” (see subsections
(10) and (11)) where the court is satisfied that one or more of the four conditions in
subsection (6) has been met during a stage of the proceedings that the court deals with,
it must order an intervener to pay any additional costsincurred by that “relevant party”
as aresult of the intervention during that stage of the proceedings.

Subsection (6) sets out what the four conditions are:

a) theintervener has acted, in substance, asthe sole or principal party - for example,
where the intervener drives the judicial review taking on the proper role of one
of the parties;

b) theintervener's evidence and representations to the court, taken as awhole, have
not been of significant assistance to the court - for example, where some of
the points the intervener makes are helpful but on the whole the evidence and
representations are not helpful;

¢) asignificant part of theintervener’ sevidence and representationsrel atesto matters
that it is not necessary for the court to consider in order to determine theissuesin
the case - for example, where the intervener uses a significant portion of the time
in court to make arguments not related to the issues in the case; and

d) the intervener has behaved unreasonably - for example, where the intervener
makes overlong, unnecessary submissions which extend the time taken for the
hearing.

Subsection (7) stipul atesthat acourt does not haveto make an order under subsection (5)
if it considersthere are exceptional circumstanceswhich would makethisinappropriate.

Subsection (8) explains that in deciding whether there are exceptional circumstances
where an intervener should have their costs paid, or should not pay costs (as set out in
subsections (4) and (7)), the court must have regard to criteria set out in rules of court.

Subsection (9) definesthe types of proceedingswhich are‘judicial review proceedings
for the purpose of this section. This includes an application for leave to appeal to the
Court of Appeal and proceedings on appeal in the Court of Appeal.

Subsection (10) defines arelevant party as the applicant or defendant or, on an appeal
fromajudicial review decision, the appellant or respondent, or any other person directly
affected by the judicia review who has been served with the application for judicial
review or leave to apply for judicial review.

Subsection (11) provides that if a person who is an intervener in judicial review
proceedings subsequently becomes a “relevant party”, then they are treated for the

79


http://www.legislation.gov.uk/id/ukpga/2015/2/section/87/1
http://www.legislation.gov.uk/id/ukpga/2015/2/section/87/3
http://www.legislation.gov.uk/id/ukpga/2015/2/section/87/4
http://www.legislation.gov.uk/id/ukpga/2015/2/section/87/5
http://www.legislation.gov.uk/id/ukpga/2015/2/section/87/6
http://www.legislation.gov.uk/id/ukpga/2015/2/section/87/7
http://www.legislation.gov.uk/id/ukpga/2015/2/section/87/8
http://www.legislation.gov.uk/id/ukpga/2015/2/section/87/9
http://www.legislation.gov.uk/id/ukpga/2015/2/section/87/10
http://www.legislation.gov.uk/id/ukpga/2015/2/section/87/11

These notes refer to the Criminal Justice and Courts Act 2015
(c.2) which received Royal Assent on 12 February 2015

purposes of subsections (3) and (5) asif they had at all times been a “relevant party”
rather than an intervener. This meansthat, if an intervener becomes a“relevant party”,
the presumptions in the clause about the costs liability of interveners will not apply to
them.

Section 88: Capping of costs

657.

658.

659.

660.

661.

662.

663.

664.

665.

Section 88, aong with sections 89 and 90, removes the ability of the High Court and the
Court of Appeal to make costs capping ordersin ajudicial review case unless specified
criteria are met. A costs capping order is an order that removes or limits the liability
of a party to the proceedings (whether only for the applicant or both the applicant and
the defendant) to pay another party’s costs incurred in bringing or defending ajudicial
review. This type of order, as developed in case law, is commonly referred to as a
“Protective Costs Order”.

Subsection (1) provides that a costs capping order may only be made in accordance
with this section and sections 89 and 90.

Subsection (2) defines a costs capping order as an order which limits the costs liability
of any party to ajudicial review.

Subsections (3) and (4) provide that a costs capping order may only be made when
leave to bring ajudicial review has been granted and the applicant for judicial review
has made an application for such an order in accordance with rules of court.

Subsection (5) specifiesthat rules of court may require an applicant for a costs capping
order to provide information to the court set out in the rules of court. It makesit clear
that this can include information about the source, nature and extent of any financial
support that has been or is likely to be provided to the applicant for use in the judicial
review proceedings and, if the applicant is a corporate body that cannot demonstrate
that it has the financial resources needed to meet its costs liabilities, information about
the body’s membership and its members' ability to provide financial support for the
judicial review.

Subsection (6) allows a court to make a costs capping order only if it is satisfied that the
judicial review proceedingsare*publicinterest proceedings’ (defined in subsection (7))
and that, if a costs capping order is not made, the applicant for judicial review would
no longer continue with the case and that it would be reasonable not to continue with
the case.

Subsection (7) defines “public interest proceedings’. Proceedings are public interest
proceedings if — and only if — an issue being argued in the case is of general public
importance, it is in the public interest for that issue to be resolved and these judicial
review proceedings are an appropriate means of resolving the issue. Subsection (8)
makes provision about matters which the court must consider in deciding whether the
proceedings are public interest proceedings. It sets out a non-exhaustive list of such
matters, including the number of people who are likely to be directly affected if the
judicial review succeeds, the likely effect on those people and whether the issues being
argued involve consideration of a point of law of general public importance.

Subsections (9), (10) and (11) allow the Lord Chancellor to amend subsection (8)
by adding, removing or amending a matter that a court must consider when deciding
whether proceedings are public interest proceedings. Amendment must be made by
statutory instrument (subject to the affirmative procedure).

Subsection (12) defines what is meant by the terms * costs capping order’ and ‘judicial
review proceedings': in particular, it makes it clear that proceedings on appea are
covered. Furthermore, it specifies that references to the court in this section are only
references to the High Court or the Court of Appeal.
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Subsection (13) explains that for the purposes of this section and section 89 the term
“applicant for judicial review’ means the person who is or was the applicant who
brought the application for judicial review and referencestorelief being granted include
where the decision to grant relief has been upheld on any appeal brought against that
decision.

Section 89: Capping of costs. orders and their terms

667.

668.

6609.

670.

671.

Section 89 sets out the way in which the High Court and the Court of Appeal should
approach the decision whether to make a costs capping order and decisions about the
terms of the order.

Subsection (1) requires the court to consider certain matters when considering whether
to make such an order and (if it does decide to make an order) the terms of the order.
These include the financial resources of the parties, including any third party who
has provided or may provide financial support; the extent to which the applicant -
or any other person who has provided or may provide funding - will benefit from
the costs capping order if the applicant succeeds in the judicia review; whether the
applicant’ slegal representatives are acting free of charge; and whether the applicant is
an appropriate person to bring the judicia review on behalf of the wider public.

Subsection (2) requires that where the court makes a costs capping order limiting the
applicant’ sliability for the defendant’ s costs in the event of the application for judicial
review not being successful, the court must also make an order limiting the defendant’ s
liability for the applicant’s costs in the event of the judicial review succeeding.

Subsections (3), (4) and (5) allow the Lord Chancellor to amend subsection (1) by
adding, amending or removing matters that the court must have regard to when
considering whether to make a costs capping order and the terms of the order (subject
to the affirmative procedure).

Subsection (6) defines the terms ‘free of charge’ and ‘legal representative’.

Section 90: Capping of costs: environmental cases

672.

673.

Section 90 enables provision to be made excluding from the codified regime established
under sections 88 and 89 judicial reviews about issues which, in the Lord Chancellor’'s
opinion, relate entirely or partly to the environment. Different considerations may apply
in those cases (and a separate costs protection regime, which is set out in the Civil
Procedure Rules, already applies).

Subsections (1), (2) and (3) allow the Lord Chancellor to set out in regulations (subject
to the negative procedure) the types of judicial review that are excluded from the costs
capping regime set out in these sections. This section does not require all cases which
may be argued to relate to the environment to be excluded.

Planning proceedings

Section 91: Procedure for certain planning challenges

674.

675.

Section 91 introduces Schedule 16, which contains amendments to provide that
challenges to a range of planning-related decisions and actions may only be brought
with leave of the High Court. The amendmentsrequire applicationsfor leaveto be made
before the end of the six-week period specified in relation to the decision or action in
guestion.

The amendments made by Schedule 16 also provide that costs awards connected with
planning and listed building decisions and actions may be challenged in the same way
as the substantive action itself — by way of statutory review.
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Schedule 16: Procedure for certain planning challenges

676.

677.

678.

679.

680.

681.

682.

Paragraph 2 amends section 284 of the Town and Country Planning Act 1990. It inserts
new paragraph (g) in section 284(1) to prevent the validity of a relevant costs order
from being questioned in legal proceedings other than those brought in accordance with
Part 12 of that Act. It also inserts anew subsection (3A), which defines “relevant costs
order”.

Paragraph 3 amends section 287 of the Town and Country Planning Act 1990 to provide
that proceedings for questioning the validity of the planning documents to which that
section applies may only be brought with leave of the High Court.

Paragraph 4 amends section 288 of the Town and Country Planning Act 1990 to provide
that proceedings for questioning the validity of arange of planning-related orders and
actions may only be brought with leave of the High Court. The new subsection (1A)
for section 288 also enables a relevant costs order made in connection with an order or
action to which section 288 applies to be challenged under section 288.

Paragraph 5 amends section 62 of the Planning (Listed Buildings and Conservation
Areas) Act 1990 to prevent the validity of arelevant costs order from being questioned
in legal proceedings other than proceedings brought in accordance with section 63 of
that Act. “Relevant costs order” is defined in anew subsection (2A) for section 62.

Paragraph 6 amends section 63 of the Planning (Listed Buildings and Conservation
Areas) Act 1990 to provide that proceedings for questioning the validity of certain
orders and decisions made under that Act may only be brought with leave of the High
Court. It also inserts a new subsection (1A) to enable a relevant costs order made in
connection with such an order or decision to be challenged under section 63.

Paragraph 7 amends section 22 of the Planning (Hazardous Substances) Act 1990
to provide that proceedings for questioning the validity of certain decisions of the
Secretary of State under that Act may only be brought with leave of the High Court.

Paragraph 8 amends section 113 of the Planning and Compulsory Purchase Act 2004 to
provide that proceedings for questioning the validity of specified strategies, plans and
other documents may only be brought with leave of the High Court.

Section 92: Periods of time for certain legal challenges

683.

684.

Section 92 amends provisions alowing for legal challenges to planning-related
decisions and other actions brought under:

e section 61N (neighbourhood development orders) and section 106C (devel opment
consent obligations) of the Town and Country Planning Act 1990; and

* section 13 (national policy statements) and section 118 (orders granting
development consent) of the Planning Act 2008 (national policy statements).

The above provisions currently stipulate that a challenge must be made during a period
of six weeks beginning with the day on which a particular event occursin relation to the
decision or action being challenged (for example, the day on which the decision being
challenged is published). Section 92 provides that the six-week period does not start to
run until the day after that on which the event in question occurred.

Part 5—Final Provisions

Section 93: Power to make consequential and supplementary provision etc

685.

Thissection givesthe Lord Chancellor or Secretary of State apower to make regulations
containing consequential, supplementary, incidental, transitional, transitory or saving
provisioninrelationto any provision of the Act. Where such regul ationsamend primary
legislation they will be subject to the affirmative procedure.
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Section 94: Financial provision

686.  Section 94 provides that money is to be paid out of money provided by Parliament for
any expenditureincurred by aMinister of the Crown under or by virtue of the provisions
of the Act and any increases in sums payable under other Acts as aresult of this Act.

Section 95: Commencement

687.  Section 95 provides for commencement of the Act (see paragraph 691 for further
details).

Section 96: Extent

688.  Section 96 setsout theterritorial extent of the Act (see paragraphs 101 to 112 for further
details).

Section 97: Channdl |dands, | e of Man and British overseasterritories

689.  Section 97 sets out the powers available to extend provisions of Acts which the Act
is amending substantively to the Channel Islands, Isle of Man and/or British Overseas
Territories.

Section 98: Short title

690.  Section 98 sets out the short title for the Act providing that the Act may be cited asthe
Criminal Justice and Courts Act 2015.

COMMENCEMENT

691. Most of Parts1to 4 of the Act will come into force on such day asthe Lord Chancellor
or the Secretary of State appoints by order made by statutory instrument. Different days
may be appointed for different purposes. Different days may be appointed for different
areas in relation to the commencement of section 16 (drugs for which prisoners may
be tested).

692. Thefollowing provisions come into force on the day on which the Act is passed —
e section 62 (appeals from the Court of Protection);

e the transitiona provisions set out in paragraphs 23 to 25 of Schedule 7 (mutual
recognition of driving disqualification in the UK and the Republic of Ireland);

* Part 5 (final provisions).

693.  Section 52 (low-value shoplifting: mode of trial) comes into force at the end of the
period of two months beginning with the day on which the Act is passed.

694.  An order made under section 95 which brings into force the power of the Secretary of
State to provide secure colleges (see paragraph 376) for the detention of persons who
are male and aged under 15, or persons who are female, is subject to the affirmative
procedure.

HANSARD REFERENCES

695. Thefollowing table sets out the dates and Hansard referencesfor each stage of the Act’s
passage through Parliament.

Stage Date Hansard Reference
Commons Stages
Introduction 5 February 2014 Vol. 575 Cal. 276
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