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Entail Amendment Act
1853 CHAPTER 94 16 and 17 Vict

An Act to extend the benefits of the Act of the eleventh and twelfth years of Her present
Majesty, for the amendment of the law of entail in Scotland. [20th August 1853]

Modifications etc. (not altering text)
C1 Act repealed (S.) (prosp.) by 2000 asp 5, ss. 76(2), 77(2)(a)(d), Sch. 13 Pt. 1 (with ss. 58, 62, 75)
C2 Short title “The Entail Amendment Act 1853” given by Short Titles Act 1896 (c. 14)
C3 Act extended by Entail Cottages Act 1860 (c. 95)
C4 Preamble recites Entail Amendment Act 1848 (c. 36) and is omitted under authority of Statute Law

Revision Act 1892 (c. 19)
C5 Words of enactment repealed by Statute Law Revision Act 1892 (c. 19)

1 Forms of procedure under recited Act and this Act merely directory.

No interlocutor, judgment, or decree following or that has followed upon any petition
presented or which shall be presented under the said recited Act or this Act shall
be questionable or reducible upon the ground of any want of compliance with the
provisions of the said recited Act and of this Act, and of any relative act or acts of
sederunt which have been or shall be passed by the Court of Session in Scotland,
in so far as such provisions regard applications or petitions to the Court of Session
under the authority of the said recited Act or of this Act, the matters to be set forth in
such applications or petitions, the intimation and service, and advertisement thereof,
the persons to be called as parties thereto, and the mode of calling them, the making
and producing of affidavits therein, the matters to be set forth in such affidavits, and
generally the procedure under such applications or petitions: Provided always, that
no injury shall have been suffered by any person through such want of compliance;
provided also, that nothing herein contained shall be held to support or validate any
interlocutor, judgment, or decree as aforesaid obtained or which may be obtained
without the requisite consents prescribed by the said recited Act, or without service of
the petition upon any party expressly required by the said recited Act to be called in
the application, or shall be held to support or validate any interlocutor, judgment, or
decree as aforesaid, in so far as such interlocutor, judgment, or decree shall go beyond
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what was or may be concluded or prayed for in the application under which it was or
may be pronounced.

2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . F1

Textual Amendments
F1 S. 2 repealed by Statute Law Revision Act 1892 (c. 19)

3 Applications, &c. may be amended where authorized by the Court.

Every application or petition under the said recited Act or under this Act may be
amended, where such amendment shall be authorized by the Court; and it shall not
be necessary in respect of such amendment to make any intimation or service or
advertisement, except such intimation or service or advertisement, if any, as the Court
may in the circumstances of the case think fit to appoint.

4 Instruments of disentail may be executed, and the sanction and authority of the
Court to record the same afterwards applied for.

It shall be lawful for any heir of entail who is or shall be in a position to obtain his
lands disentailed under the provisions of the said recited Act to execute an instrument
of disentail thereof without the previous sanction of the Courts, and to produce such
executed instrument of disentail either along with an application to the Court for
authority to record such instrument of disentail in the register of tailzies, or at any
time in the course of the proceedings under such application when he shall think fit
or when such production shall be ordered by the Court; and the whole provisions of
the said recited Act with reference to applications to the Court by the said recited
Act authorized shall be applicable and apply to such applications as aforesaid, and
to all applications under this Act; and on such application being presented, and such
consents, if any, as are required by the said recited Act being obtained, and on the Court
being satisfied that the procedure is regular, and in conformity with the provisions
of the said recited Act and of this Act, the Court shall grant warrant for recording
such instrument of disentail in the register of tailzies; and such instrument of disentail,
when so recorded, shall have the like effect and the like privileges in all respects as
any instrument of disentail duly recorded under the provisions of the said recited Act.

5 Conveyances, excambions, &c. may be made, and the authority of the Court
afterwards interponed.

It shall be lawful for any heir of entail who is or shall be in a position to sell, alienate,
dispone, charge with debts or incumbrances, lease, feu, or excamb his entailed estate,
in whole or in part, under the provisions of the said recited Act, to execute without
the previous sanction of the Court a deed of conveyance or contract of excambion, or
other deed for giving effect to such sale, disposition, charge, lease, feu, or excambion,
and to produce such executed deed either along with an application to the Court for its
sanction thereto, or at any time in the course of the proceedings under such application
when he shall think fit or when such production shall be ordered by the Court; and
on such application being presented, and such consents, if any, as are required by the
said recited Act being obtained, containing express consent to and approval of such
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deed of conveyance or contract of excambion or other deed executed as aforesaid,
and on the Court being satisfied that the procedure is regular, and in conformity with
the provisions of the said recited Act and of this Act, the Court shall pronounce an
interlocutor approving of such sale, disposition, charge, lease, feu, or excambion, as
the case may be, and of the deed executed as aforesaid for carrying the same into
effect; and thereupon such deed shall have the same force and effect in every respect
as if the same had been made and executed at the sight of the Court, in terms of the
said recited Act.

6 Competent to present continuing petitions for authority to grant feus and long
leases.

It shall be lawful for the Court, upon an application by any heir of entail, entitled, in
terms of the said recited Act, to apply for the authority and approbation of the Court to
the granting of feus and long leases, to an extent not exceeding in all one eighth part
in value for the time of the entailed estate, to fix and determine the minimum rates of
feu duty or tack duty at which the lands specified in such application, or the different
portions of such lands where the same are of different values, may be feued or let on
long leases; and such minimum rate or rates of feu duty or tack duty, being so fixed by
interlocutor of the Court, shall be acted upon with reference to all feus or long leases
which may be granted from time to time under such application, unless the Court,
upon being moved to that effect by such heir of entail, or by any other party entitled
to appear, shall afterwards alter the same, (which the Court is hereby authorized to do,
from time to time, upon motion to that effect as aforesaid,) in which case such altered
rate or rates of feu duty or tack duty shall be substituted for the rate or rates of feu
duty or tack duty previously established; and in like manner it shall be lawful for the
Court, upon such application as aforesaid, to approve, by interlocutor, of a form, of
feu charter, feu contract, or feu disposition, or a form of long lease, to be made use of
under such application, from time to time as such feus or long leases shall be granted,
and to grant authority to such heir of entail to grant feus or long leases in the form so
approved of, from time to time, as he shall think proper, subject to any conditions or
stipulations which the Court may deem necessary; and such form may be altered by
the Court from time to time as the Court shall see fit in the course of the proceedings:
Provided always that it shall not be lawful for such heir of entail to take any grassum
or fine or other valuable consideration other than the feu duty or rent for granting any
such feu or lease, nor to grant any such feu or lease of the mansion house, offices,
or policies of the estate; and in case any such grassum, fine, or consideration shall
be taken, and in case any feu or lease hereby prohibited shall be granted, such feu or
lease shall be null and void.

7 Bond and disposition in security for provision to younger child may be granted
to any party advancing the amount thereof.

Where an heir of entail in possession of an entailed estate in Scotland entitled or
allowed under the said recited Act to charge the fee and rents of such estate, or
of any portion thereof, with the amount of any provision to a younger child, and
corresponding interest and penalties, has granted or shall grant bond and disposition
in security therefor over such estate or any portion thereof, under the authority of the
said Act, such bond and disposition in security shall be valid and effectual whether the
same be granted to such younger child or any other party in right of such provision,
or to any party or parties advancing the amount thereof, in order to the payment of
such younger child: Provided always, that if such bond and disposition in security be
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not granted directly to such younger child or other party in right of such provision,
such provision be formally discharged by such younger child, or the amount of such
provision, with any interest due thereon, be paid over to or consigned or invested for
behoof of such younger child or other party in right of the same, at the sight of the
Court.

8 Money placed in trust prior to 1st August 1848 to purchase land to be entailed
may be partly invested in land and partly employed for the benefit of such land.

Where, under any deed executed prior to the first day of August one thousand eight
hundred and forty-eight, any money is or shall be held in trust for the purpose
of purchasing land to be entailed, and such trust has been or shall be partially
implemented by the investment in land of a portion of such trust money, and also
where under any deed executed as aforesaid any land has been invested in trust with a
view to the same or any part thereof being entailed, and any money is or shall be held
under such or any other deed executed as aforesaid in trust to be invested in land to
be added to such entailed estate, and where in either of the cases aforesaid the heir of
entail in possession of such land for the time being, if such land has been entailed in
terms of such trust, or the party who, if such land had been entailed or money had been
invested in land, which land had been entailed in terms of such trust, would be the heir
of entail in possession thereof, shall have made or shall make summary application to
the Court for authority to lay out the uninvested portion of such money, or any part
thereof, in or towards payment of any money charged, under this or the said recited Act
or under any other Act, upon the fee of the land purchased or directed to be entailed
as aforesaid, or in the redemption of the land tax affecting such land, or in building
or repairing mansion house or offices, or otherwise permanently improving the same,
or in repayment of money already expended in such improvements, (such application
to the Court always setting forth the amount of money so proposed to be laid out, and
the special purpose to which it is intended to apply the same), the Court, if satisfied of
the propriety of the proposed application, shall issue a finding or decree to that effect,
and authorizing such application; and it shall thereafter be lawful for the petitioner
or other party having the control of such money, and for the petitioner to call upon
such party having such control, to lay out such money or any part thereof, according
as the Court shall have authorized the application of the same, to all or any of the
before-mentioned purposes; and if there shall be any surplus of such money after the
purposes authorized by such decree of Court shall be fulfilled, the same shall, if more
than two hundred pounds, be applied as the whole money would have been applied
but for the provisions of this Act, and, if less than two hundred pounds shall be paid
to the petitioner for his own use and behoof.

9 Sales may be made to pay off entailer’s debts.

In all cases where there are or shall be entailer’s debts or other debts or sums of money
which might lawfully be made chargeable upon the fee of an entailed estate, the heir of
entail in possession of such estate for the time being shall have all the like powers with
regard to sale and disposal of any portion or portions of such estate, for the purpose
of paying off such debts or sums of money, as are conferred by the said recited Act
with reference to the payment of debt which is validly charged on the fee of such
estate; and all the provisions of the said recited Act respecting sales which may be
made in order to pay off debt which is validly charged on the fee of such estate as
aforesaid, and respecting the dispositions which may be granted for carrying such
sales into effect, and respecting the approval of the prices for which such sales shall
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be made, and respecting the application of the prices to be obtained upon such sales,
and respecting the tailzies which may be executed of any lands to be purchased by
means of such prices, shall be applicable and apply, mutatis mutandis, to sales which
may be made under this Act for paying off entailer’s debt or other debts or sums of
money as aforesaid, and to dispositions which may be granted for carrying such last-
mentioned sales into effect, and to prices for which such last-mentioned sales may be
made, and to tailzies which may be executed of any lands to be purchased by means
of such prices.

10 Where, at passing of this Act, entailed estates may be sold under judicial
authority, parties entitled to sell may make application to the Court, in form
prescribed by recited Act.

Where at the date of the passing of this Act any entailed estate in Scotland may be sold
and disposed of, in whole or in part, under judicial authority, in virtue of the provisions
of any special Act of Parliament, or otherwise, it shall be competent for any party
entitled to sell or dispose of such entailed estate in whole or in part as aforesaid to make
application to the Court in the form and manner prescribed by the said recited Act with
reference to applications under the said recited Act, and with such consents, if any, as
may be requisite to such sale and disposal in terms of such special Act of Parliament,
or otherwise, and without any other consents, in order to obtain the authority of the
Court to sell and dispose of such entailed estate, in whole or in part; and the Court
shall, under such application, grant warrant for and authorize the sale of such entailed
estate, in whole or in part, as the case may be, upon such reasonable advertisement
and on such terms and conditions as the Court may deem proper in the circumstances,
without regard to any forms of procedure prescribed by such special Act of Parliament,
or otherwise: and all sales and conveyances which may be made and granted under
any such application as aforesaid shall be equally valid and effectual in all respects as
if made under such special Act of Parliament or otherwise, and according to the forms
which, if this Act had not been passed, it would have been necessary to follow.

11 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . F2

Textual Amendments
F2 S. 11 repealed by Statute Law Revision Act 1875 (c. 66)

12 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . F3

Textual Amendments
F3 S. 12 repealed by Entail Amendment (Scotland) Act 1868 (c. 84), s. 8
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13 Where tailzie executed after 1st Aug. 1848 does not expressly prohibit the
granting of feus, &c., heir of entail in possession may execute powers of granting
feus, &c.

Where any tailzie executed after the first day of August one thousand eight hundred
and forty-eight does not expressly prohibit the granting of feus or building leases of the
entailed estate, or any part thereof, though containing a prohibition against alienation
and long leases generally, the heir of entail in possession of such entailed estate for
the time shall have the same powers of granting feus and building leases for more
than twenty-one years as are by the said recited Act or by any other Act of Parliament
conferred upon heirs of entail in possession of entailed estates holding the same under
tailzies dated prior to the said first day of August one thousand eight hundred and
forty-eight: Provided always, that application shall be made in the form prescribed
by the said recited Act with reference to applications authorized to be made under
the said Act, for the authority of the Court of Session to the granting of such feus or
building leases; and such Court, having regard to the interests of the heirs substitute of
entail, shall be satisfied that the granting of such feus or leases is an Act of beneficial
administration of the entailed estates.

14 Heirs of entail in possession entitled to sell portion of estates, &c. under 8 & 9
Vict. c. 19. may do so in consideration of annual feu duty, &c.

It shall be lawful for any heir of entail in possession of any entailed estate in Scotland
who is or shall be entitled to sell, convey, and dispose of any portion of such entailed
estate, or any right or interest therein, under the powers conferred by the M1Lands
Clauses Consolidation (Scotland) Act, 1845, to sell and convey such portion of such
entailed estate, or such right or interest therein, to the company who by the said
Consolidation Act may be authorized to acquire the same, in consideration of an annual
feu duty or a ground annual payable by such company to such heir of entail and his
successors in the lands, or in the right or interest therein so conveyed, and that in the
form prescribed by the said Consolidation Act with respect to conveyances in feu by
parties entitled absolutely to grant the same.

Marginal Citations
M1 1845 c. 19.

15 Company not to pay, nor heir of entail to receive, any grassum, &c. for any
rights conveyed but annual feu duties, &c.

Provided always, that it shall not be lawful for such company to pay, nor for such
heir of entail to receive or take, any grassum, fine, or premium or any consideration
in the nature thereof, for the lands or rights or interests to be so conveyed, other than
the annual feu duties or ground annuals made payable by such conveyance; and the
amount of such feu duties or ground annuals, shall, in case of difference, be ascertained
and settled by valuators in the manner prescribed by the said Consolidation Act with
respect to the valuation of lands sold by agreement by parties under legal disability
or incapacity to convey.

http://www.legislation.gov.uk/id/ukpga/1845/19
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16 All feu duties, &c. made payable by company to be a first charge on the revenues
of company.

All feu duties or ground annuals made payable under any such conveyance to such
company shall be a first charge on the tolls and rates and other revenues of such
company, preferable to all debenture and bond and mortgage debt and other debt
of such company, anything in any Act of Parliament now in force to the contrary
notwithstanding; and if at any time any such feu duties or ground annuals remain
unpaid for thirty days after they respectively became payable, it shall be lawful to the
person entitled for the time being to payment of such feu duties or ground annuals to
recover the same from such company with interest and costs, by action in the Sheriff
Court of the county within which the lands in respect of which such feu duty or ground
annual is payable are locally situated F4. . .; and such feu duty or ground annual shall
to all intents and purposes whatever be deemed and taken to be part and portion of
the entailed estate, and subject to the destination and to all the conditions, provisions,
and limitations, and to all the clauses prohibitory, irritant, and resolutive of the tailzie
under which such estate is holden.

Textual Amendments
F4 Words in s. 16 repealed (S.) (30.12.2002) by 2002 asp 17, s. 61, Sch. 3 Pt. 1 para. 6 (with s. 63)

17 Affidavit sufficient if stated to best of belief. As to affidavits not lodged in time.

It shall be sufficient, in any affidavit directed by the said recited Act to be made
and produced in any application thereby authorized, that such affidavit bear that the
particulars required by the said recited Act to be specified therein are so specified to
the best of the knowledge and belief of the maker of such affidavit; and where such
affidavit has not been or shall not be made and lodged at the outset of the proceedings
under such application, the Court shall direct such omission to be supplied, and shall,
on such omission being supplied, proceed as if such affidavit had been timeously given
in.

18 Provision as to consents for minors and incapacitated persons.

Every consent which, on the behalf of any heir of entail being under age, or subject to
any legal incapacity, whose consent has been or is or shall be required under the said
recited Act, has been or shall be given by any tutor or curator or other legal guardian
duly authorized to consent in terms of the said recited Act on the behalf of such heir
of entail shall be deemed and taken to be and shall be valid and sufficient, except in
any case of application for disentailing, without the concurrence of such heir of entail,
and without any consent to or approval of the actings of such tutor or curator or other
legal guardian by such heir of entail; but the consent of such curator or other guardian
on behalf of such heir of entail, in terms of the said recited Act, shall not in any future
application under the said recited Act or this Act, or in any application under the said
recited Act not yet finally disposed of (unless in any case in the circumstances of
which the Court shall be of opinion that the consent of the tutor, curator, or other legal
guardian alone is sufficient), be received or acted on where such heir of entail, being of
sound mind, and above the age of fourteen years, shall, in the course of the application
wherein such consent may be tendered, enter appearance and oppose the reception of
such consent, which such heir of entail is hereby authorized to do.

http://www.legislation.gov.uk/id/ukpga/Vict/16-17/94/section/16
http://www.legislation.gov.uk/id/asp/2002/17
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19 Rights of heir of entail obtaining consents, &c. not to be affected by alteration of
circumstances afterwards occurring.

The date of presenting any application under the said recited Act or under this Act
shall be held to be the day on which the first interlocutor under such application has
been or shall be pronounced; and no alteration of circumstances which has occurred or
which shall occur subsequent both to the date of presenting such application and to the
last date of the consents required to the same, whether by the birth of any intervening
heir or by the death of any granter of such consent, or otherwise, except as herein-
before specially provided, shall be deemed to have or shall have any effect upon the
rights of the party who shall present or who has presented such application, or shall
affect the procedure taken therein.

20 Heirs of entail not to give consents where opposed by heritable creditors.

Where any heir of entail called to the succession of an entailed estate by any tailzie
dated prior to the first day of August one thousand eight hundred and forty-eight shall
previous to the passing of the said recited Act have granted any bond of annuity or
other deed disponing or bearing to dispone, or containing obligation to dispone, such
estate or any portion thereof in security, such heir of entail shall not be entitled to give
consent to any application under the said recited Act or this Act which shall be opposed
by any creditor in such bond of annuity or other deed as aforesaid, and who shall
either hold infeftment in such entailed estate, duly recorded, or shall enter appearance
and prove his debt or claim in the course of the proceedings under such application:
Provided always, that it shall be competent to the Court, if, with reference to any offer
of adequate security, or otherwise in the circumstances, it shall deem the opposition
on the part of such creditor to be unreasonable, to disallow the same, and to give effect
to the consent of such heir.

21 Heir apparent of entail not to give consent in opposition to such creditors.

Where any heir apparent of an entailed estate under a tailzie dated prior to the said
first day of August one thousand eight hundred and forty-eight shall, subsequent
to the passing of the said recited Act, have granted any bond of annuity or other
deed disponing or bearing to dispone, or containing obligation to dispone such estate,
or any portion thereof, in security, such heir apparent shall not be entitled to give
consent to any application, under the said recited Act or this Act, except under the like
circumstances as would have enabled him to give consent, and to have his consent
allowed, had such bond of annuity or other deed been granted previously to the passing
of the said recited Act; but the consents of the other heirs substitute shall be given and
allowed independently of the rights of any such creditors.

22 Propelling of succession, under reservation of life rent, to have no effect upon
applications under this or recited Act.

Where any heir of entail in possession of an entailed estate under an entail created
before the passing of the said Act shall have lawfully propelled or shall hereafter
lawfully propel such estate, under reservation of his own liferent, to the heir entitled
to succeed him therein, any application which has been or shall be made by him under
the recited Act or under this Act, and all procedure following thereon, shall be equally
effectual in all respects as if he had not propelled the succession, provided the consents
of the persons whose consents would have been required to such application if he had
not propelled the succession as aforesaid be obtained thereto.
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23 Bonds, &c. in security may contain power of sale.

Every bond and disposition in security hereafter to be granted under the said recited
Act or under this Act may, in the option of the party upon whose application to the
Court the same shall be executed, contain a power of sale in ordinary form.

24 Judgments and decrees to be final.

Every judgment and decree pronounced, and that shall be pronounced, upon any
application under the said recited Act or under this Act; where such judgment or
decree has not been or shall not be brought under review of the House of Lords by
appeal, or brought under reduction upon any relevant ground during the period within
which such judgment or decree might have been appealed from, shall, as regards third
parties acting bona fide on the faith thereof, be no longer reducible on any ground of
irregularity or noncompliance with the provisions of the said recited Act or of this Act,
but in respect of any such ground of challenge be final and conclusive; and the period
during which challenge or appeal is competent, under the said recited Act or under
this Act, of any such judgment or decree, or of any instrument of disentail or other
deed executed in virtue of such judgment or decree, shall not be extended in respect
of the minority or want of capacity to act of any person or persons whatever.

25 Interpretation of terms.

The following words occurring in this Act shall, except where the nature of the
provision shall be repugnant to such construction, be construed as follows; that is to
say, the words “Court of Session,” or “the Court,” shall be construed to mean either
division of the Court of Session; the words “heir of entail” shall include “institute”; the
word “lands” shall extend to and comprehend all heritages; and the words “entailed
estate” shall extend to and comprehend all heritages which by the law of Scotland may
be made the subject of entail.
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Commencement Orders bringing legislation that affects this Act into force:
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