EXPLANATORY MEMORANDUM TO

THE LOCAL TRANSPORT ACT 2008 (TRAFFIC COMMISSIONERS)
(CONSEQUENTIAL AMENDMENTS) ORDER 2013

2013 No. 1644

This explanatory memorandum has been prepareldebpeépartment for Transport and is
laid before Parliament by Command of Her Majesty.

Purpose of the instrument

2.1 Great Britain is divided into eight traffic asg each of which is presided over
by a Traffic Commissioner, for the purposes ofltbensing and general regulation of
operators of public service vehicles (buses andlwes) and ‘heavy’ goods vehicles.
When fully implemented, Part | of the Local Trangpct 2008 (“the 2008 Act”) will
effectively place all Traffic Commissioners in atd’, thereby severing their
connections with specific traffic areas, and previdr the appointment of a Senior
Traffic Commissioner with the power to deploy Traf€ommissioners and issue them
with guidance as to the exercise of their functidrgs instrument makes the
consequential amendments to both primary and secpihehislation that are necessary
to enable the Senior Traffic Commissioner to introelimproved administrative
arrangements into the regulatory regime

Matters of special interest to the Joint Committee on Statutory Instruments
3.1 None.
L egidlative Context

4.1  The Public Passenger Vehicles Act 1981 (“the 198t)Areated traffic areas
and provided for each area to have a Traffic Corsimier. The 1981 Act deals with
public service vehicle operator licensing and ragiah. The Goods Vehicles (Licensing
of Operators) Act 1995 deals with goods vehicleragme licensing and regulation.

4.2  Prior to the 2008 Act, there was an informal Sefi@ffic Commissioner
appointed for administrative reasons. To both giiteen that role and put it on a more
formal footing, the 2008 Act provided for the fornagppointment of a Senior Traffic
Commissioner on a statutory basis, with new powwlsiding being able to deploy
Traffic Commissioners. The first statutory Senioaffic Commissioner was appointed in
March 2009.

4.3  New section 4D of the 1981 Act empowered the Seuyeidf State to issue
guidance to the new Senior Traffic Commissionerualloe exercise of any of the Traffic
Commissioners’ functions, to which the Senior Tim@ommissioner must “have
regard”. The first version of the Secretary of 8&gguidance was published in
November 2009.



4.4  The 2008 Act also gave powers to the Senior Tr&bomissioner to:

- Issue statutory directions to the other Traffmn@nissioners on administrative
matters, such as the procedures to be followed \@pplying for an operator’'s
licence.

- Issue statutory guidance to the other Traffic Gossioners on regulatory
matters such as how legislation should be integdret

4.5 The current statutory Senior Traffic Commissignvho replaced the first
statutory Senior Traffic Commissioner in June 20185 already issued guidance and
directions that cover most of the current systewr the past year, so the Senior Traffic
Commissioner is now in a position to consider hbevwork of Traffic Commissioners
could most effectively be resourced. Therefores rtow appropriate to implement the
remaining provisions in Part 1 of the 2008 Act.isTwill then allow the Senior Traffic
Commissioner to issue statutory guidance and desion the deployment of Traffic
Commissioners, whilst of course respecting indigidLraffic Commissioner’s terms and
conditions.

4.6 When the statutory ties between Traffic Consroisers and their respective
traffic areas have been severed, the Senior Tr@ffimmissioner will be able to use the
full range of powers provided for in the 2008 Agte anticipate changes that the Senior
Traffic Commissioner may decide to make usinghadse powers will deliver economic
benefits and benefits in terms of consistency efglen making on a particular matter.

4.7 Although this Instrument makes extensive charngéegislation, there are
underlying common principles. For example refersrioethe Traffic Commissioner’
meaning “the Traffic Commissioner for a particulaffic area” have been changed to
simply ‘a Traffic Commissioner’ meaning whicheveaaffic Commissioner the Senior
Traffic Commissioner has directed to undertakeréiqudar function. The changes,

which are all very similar in nature, do little neathan introduce the necessary degree of
flexibility to enable the functions of Traffic Comssioners to be fulfilled in the most
efficient and effective way.

4.8  Traffic Commissioners will not form part of antral ‘pool’ based in a single
location as this would neither be economic nor ficacdue to the need for Traffic
Commissioners to undertake a number of their fonstiat a more local level. This is
particularly true when Traffic Commissioners undke their core regulatory function of
holding public inquiries.

4.9 Traffic Commissioners hold hundreds of pubriquiries every year that are
attended by operators and those with a local isteré Traffic Commissioners were
based in just one location in Great Britain, the@oaild be a significant additional cost
and time burden on all operators except thoseriatuto be located near the single
remaining location. However this Order will stllow for far greater flexibility as to
how Traffic Commissioners fulfil their functions asany of their functions are not
dependent on where their offices are located.illtaso allow for more Traffic
Commissioners to be appointed, which will deliviéiceency benefits as referred to in
paragraph 7.2 below.



4.10 There will continue to be a dedicated Traffmmmissioner for Scotland, known
as the Scottish Traffic Commissioner. That Comiarss will be able to deal with those
functions that arise under devolved legislatiort,tbicontribute to the greater flexibility
of the Traffic Commissioner resource, the Scoflishffic Commissioner will be able to
consider reserved matters in relation to Englartti\&iales as well. The other Traffic
Commissioners will also be able to support the t&tof raffic Commissioner by being
able to undertake reserved matters in Scotland.

4.11 To ensure greater accountability of Traffiex@aissioners, the 2008 Act also
amends current provisions to clarify the circumsésnin which existing and future
Traffic Commissioners, who are systematically updeiorming, can be dismissed. The
accompanying Commencement Order to this Order giimg force that amendment.

Territorial Extent and Application

5.1  Subject to devolution limitations in relation toddand, articles 2 and 3 and
Schedules 1 and 2 extend to Great Britain. Artidlés 6 and Schedules 3 to 6 extend to
England and Wales only but article 5 and Schedapdy to England only while article
6 and Schedule 6 apply to Wales only.

European Convention on Human Rights

6.1 Stephen Hammond MP, Parliamentary Under Secrefé8yate for Transport,
has made the following statement regarding HumahtRi

6.2  “In my view the provisions of the Local Transpact 2008 (Traffic
Commissioners) (Consequential Amendments) Orde8 204 compatible with the
Convention rights.”

Policy background
* What is being done and why

7.1  The main purpose of the 2008 Act was to empdeoal authorities to take
appropriate steps to meet local transport neetteifight of local circumstances. The
purpose of including administrative provisionshie 2008 Act relating to Traffic
Commissioners reflects the strengthened regulatdeythe 2008 Act offered to Traffic
Commissioners, particularly on bus punctuality.

7.2  Given the wider range of regulatory respotisgs Traffic Commissioners would
have as a result of the 2008 Act, it was imperétnat the Traffic Commissioner system
would not continue to be unnecessarily restrictedegulation as to where, and on what
matters, a Traffic Commissioner could be deployBg.removing the regulatory barrier
on the deployment of Traffic Commissioners, it wbalso allow a greater number of
Traffic Commissioners to be appointed over time amdduced cost to the regime
through less use of part time Deputy Commissionérs are paid on a more expensive
basis.

7.3 The provisions were also in response to cosaaised by the industry about
different standards or processes being appliedfferent Traffic Commissioners in
different parts of the country. There was also delyi-held view that further steps were



needed to ensure that the Traffic Commissioneesy$ equipped to deliver the
strengthened role that the provisions in the 2068p#ovide.

7.4 At present, under section 4 of the 1981 Adtradfic Commissioner is appointed
to a single traffic area and may only exerciseohiser statutory powers in that area —
unless appointed as a deputy in another traffia.are

7.5 However, section 2 of the 2008 Act abolishesldégislative requirement that, for
England and Wales, a single Traffic Commissionestrbe appointed to each traffic
area. This will create a ‘pool’ of commissionersedaio act in any traffic area in England
and Wales, and thus allow for a far more flexilylstem that should deliver cost savings
compared to leaving the current system unchanged.

7.6 For devolution reasons there will remain algisgatutory Traffic Commissioner
for Scotland. However, that person will have poteeexercise all the commissioners’
statutory powers on reserved matters in England/dalgs. Equally, the same freedoms
will also apply to Deputy Traffic Commissioners.

7.7  The Department does not consider that the @samgde by the 2008 Act impact
on the independence of Traffic Commissioners. Séeretary of State for Transport’s
guidance to the Senior Traffic Commissioner, putddsin November 2009 is clear that
where the Senior Traffic Commissioner develops eagnes to ‘pooling’ of Traffic
Commissioners that impact or may impact on anyfitr&fommissioner’s or Deputy
Traffic Commissioner’s individual terms and conalits of appointment, the Secretary of
State expects the Senior Traffic Commissioner igerténose issues early with all
concerned and to obtain prior approval from the&acy of State. This is because the
Senior Traffic Commissioner does not have the pdwaiter the individual terms and
conditions of appointment for Traffic CommissionerDeputy Traffic Commissioners,
which remain matters for agreement between theeSagrof State and individual office
holders.

7.9 It will be for the Senior Traffic Commissionterdetermine, through Directions
and Guidance, and subject to consultation as $ehdtart 4 of the 1981 Act (as
amended by the 2008 Act), how Traffic Commissionensild be most appropriately
deployed across Great Britain.

e Consolidation

7.10 This Order makes a great many amendmentsnenaws pieces of primary and
secondary legislation, some of which do not fathi the Department’s general
responsibility. The Department will neverthelesatmue to be mindful of the need for
consolidation in appropriate cases.

Consultation outcome

8.1  The Local Transport Bill was formally consuli@a during 2007, with a specific
consultation conducted entitled ‘Modernising thaflic Commissioner System’. The
latter contained two options for change to the flt@@ommissioner system . Option one
was to make minor changes to the current systemtivit Senior Traffic Commissioner
given a statutory role to be able to issue direstiand guidance to Traffic
Commissioners. The second option was to createaadBu Traffic Commissioners that



8.2

8.3

8.4

8.5

10

11.

12.

would, in summary, manage and monitor the Traffoecr@nissioner system and its’
workload. Another suggestion was that Traffic Casswners be placed on fixed term
contracts.

140 organisations were consulted and 29 relggbnThere was support for the
strengthening of the role of the Senior Traffic Goissioner and Traffic Commissioners
rather than any more radical reform. There was sugport for maximising the
effectiveness of the Traffic Commissioner systenisvipreserving its’ regional nature,
particularly to ensure matters arising under desllegislation would continue to be
dealt with in the same way.

The Department responded to the consultatiardyyping the more radical plans
(Option 2), but allowing some further changes @ ¢hrrent system to ensure Traffic
Commissioners were able to respond to their sthemgtd role under the 2008 Act.
Those further changes were to remove the assatibéitween a specific Traffic
Commissioner and a traffic area (whilst respectiagolution by maintaining a Scottish
Traffic Commissioner), and revising the statutoryams by which a Traffic
Commissioner could be removed from office. No dpefurther consultation has been
undertaken on this Order as this only makes coresg@l amendments.

So, in summary, the provisions in the 2008 Act:
- provide a means for Traffic Commissioners whoehaw increased number of
regulatory functions as a result of the 2008 Agbédform in a more economic
way; and
- address perceived flaws in the current systemraranconsistency in Traffic
Commissioner (including Deputy Traffic Commissiongecision-making.
In line with the requirement under Paragraplof28chedule 7 to the Tribunals, Courts
and Enforcement Act 2007, the Administrative Jeséind Tribunals Council has been
consulted. The Council was content with the Oededrafted.
Guidance
9.1 It is the Senior Traffic Commissioner’s respbilisy to develop, and consult on,
statutory directions and guidance that contain@oposals for deploying Traffic
Commissioners. The consultation would include arptory guidance on the aims and
objectives of the statutory directions and guidance
I mpact
10.1 An Impact Assessment has been prepared foingtrument.
10.2 The impact on the public sector is negligible
Regulating small business

11.1 The legislation applies to small business.

Monitoring and review



13.

12.1 As this instrument makes considerable chatoegjislation, those changes will
not be the subject of review. However as parthainges to the Traffic Commissioner
system under the 2008 Act, the Secretary of Statehe power to issue, and indeed has
issued, guidance to the Senior Traffic Commissiom®pending on what actions the
Senior Traffic Commissioner takes subsequent t@@@8 Act being implemented in

full, the Secretary of State has the power to adhesguidance in future.

Contact
13.1 Matthew Hammond at the Department for Transport @20 7944 2492 or e-

mail: matthew.hammond@dft.gsi.gov.uk can answercargyies regarding the
instrument.



