STATUTORY INSTRUMENTS

2018 No. 1286
EXITING THE EUROPEAN UNION
ELECTRICITY
GAS

The Electricity and Gas (Powers to Make Subordinate
Legislation) (Amendment) (EU Exit) Regulations 2018

Made - - - - 3rd December 2018

Coming into force in accordance with regulation 1(2)

The Secretary of State, in exercise of the powers conferred by section 8(1) of the European Union
(Withdrawal) Act 2018(a), makes the following Regulations.

In accordance with paragraph 1(1) of Schedule 7 to that Act, a draft of this instrument has been
laid before Parliament and approved by a resolution of each House of Parliament.

PART 1

Introduction

Citation and commencement

1.—(1) These Regulations may be cited as the Electricity and Gas (Powers to Make Subordinate
Legislation) (Amendment) (EU Exit) Regulations 2018.

(2) These Regulations come into force—

(a) on the day after the day on which they are made, for the purposes of making regulations
under—

(i) Article 6 of the Electricity Regulation, as substituted by regulation 4; or
(i1) Article 6 of the Gas Regulation, as substituted by regulation 10,
so that those regulations may come into force on or after exit day;

(b) on exit day, for all other purposes.

Interpretation

2. In these Regulations—

(a) 2018c. 16.



“the Electricity Regulation” means Regulation (EC) No 714/2009 of the European Parliament
and of the Council on conditions for access to the network for cross-border exchanges in
electricity;

“the Gas Regulation” means Regulation (EC) No 715/2009 of the European Parliament and of
the Council on conditions for access to the natural gas transmission networks;

“REMIT” means Regulation (EU) No 1227/2011 of the European Parliament and of the
Council on wholesale energy market integrity and transparency; and

“the Security of Gas Supply Regulation” means Regulation (EU) 2017/1938 of the European
Parliament and of the Council concerning measures to safeguard the security of gas supply.

PART 2

Amendments to retained direct EU legislation
CHAPTER 1

Amendment of the Electricity Regulation

Amendment of the Electricity Regulation

3. The Electricity Regulation is amended as follows.

Amendment of Article 6

4. For Article 6 (establishment of network codes) substitute—

1.
(@)
(b)

(©)

(d)

(e)

®
€3]

()

“Article 6
Establishment of provision corresponding to network codes or guidelines

In this Article—
“the Withdrawal Act” means the European Union (Withdrawal) Act 2018;

“corresponding provision”, in relation to a relevant provision, has the meaning given
by paragraphs 2 and 3;

“deficiency” is to be interpreted in accordance with subsections (2) to (4) and
subsection (9) of section 8 of the Withdrawal Act (with references in those subsections
to retained EU law being read as if they included references to relevant provisions);

an “electricity network code or guideline” means—

(i) a network code adopted by the Commission before exit day, under this Article as
it has effect in EU law; or

(i1) guidelines adopted by the Commission before exit day, under Article 18 as it has
effect in EU law;

“national authority” means—
(i) the Secretary of State, in relation to Great Britain;

(i1) the Secretary of State or the Northern Ireland department, in relation to Northern
Ireland;

“the Northern Ireland department” means the Department for the Economy;

“permitted amendment”, in relation to a relevant provision, means an amendment to
that provision which would not prevent it from having effect as a corresponding
provision; and

a “relevant provision” means a provision of an electricity network code or guideline
which—

(i) although in force immediately before exit day, is stated to apply from a time after
exit day (a “relevant non-operative provision”); or



(i) was in force and applied before exit day, but is revoked or amended by regulations
under section 8(1) of the Withdrawal Act in consequence of another provision
being a relevant non-operative provision.

2. A national authority may, by regulations, make provision which corresponds to a
relevant provision of an electricity network code or guideline (a ‘“corresponding
provision”).

3. For this purpose, a provision corresponds to a relevant provision if—

(a) the national authority considers that it has the same or substantially the same effect as
the relevant provision; or

(b) it is different from the relevant provision, other than in respects that fall within
subparagraph (a), only to such extent as the national authority considers appropriate for
the purpose in paragraph 4.

4. That purpose is to prevent, remedy or mitigate—

(a) any failure of a provision to operate effectively; or

(b) any other deficiency in a provision,
arising from the withdrawal of the United Kingdom from the EU.

5. Regulations under paragraph 2 may, in particular—

(a) amend the electricity network code or guideline so that it contains the corresponding
provision; or

(b) if all the provisions of the electricity network code or guideline are relevant provisions,
provide that the electricity network code or guideline has effect in domestic law, with
such permitted amendments (if any) as are specified in the regulations.

6. Regulations under paragraph 2—

(a) may include provision of a kind which may be made in regulations under section 8(1)
of the Withdrawal Act by virtue of subsection (5) or (6) of that section;

(b) may not include provision of a kind specified in subsection (7) of that section.
7. The following provisions in Part 3 of Schedule 7 to the Withdrawal Act (general

provision about powers under Act) apply to regulations made under paragraph 2 as they do
to regulations under section 8(1) of the Withdrawal Act—

(a) paragraph 21 (power to make supplementary provision, etc.);

(b) paragraph 27 (disapplication of certain review provisions);

(c) paragraph 36 (hybrid instruments).

8. An electricity network code or guideline which has effect in domestic law by virtue

of provision made under paragraph 5(b) (as modified under this Regulation or by other
domestic law from time to time) is to be treated as—

(a) retained EU law, for the purposes of—
(i) section 6 of the Withdrawal Act (interpretation of retained EU law); and

(i) section 15(2) of, and Part 2 of Schedule 5 to, the Withdrawal Act (rules of
evidence);

(b) retained direct minor EU legislation, for the purposes of—
(i) section 7(3) of the Withdrawal Act (status of retained EU law);
(i1) paragraph 30 of Schedule 8 to the Withdrawal Act (Human Rights Act 1998).

9. No regulations may be made under this Article after the end of the period of two
years beginning with exit day.”.



Amendment of Article 7

5. For Article 7 (amendments of network codes) substitute—
“Article 7

Amendments of network codes or guidelines

1. A national authority may, by regulations, amend an electricity network code or
guideline.
2. The power in paragraph 1 includes power to—

(a) insert into the electricity network code or guideline new provision about the same
subject-matter as, or related subject-matter to, an existing provision of the electricity
network code or guideline; or

(b) revoke the electricity network code or guideline or any provision of it, either with or
without making replacement provision.

3. Regulations under this Article must be consistent with the objectives of contributing
to non-discrimination, effective competition and the efficient functioning of the market.

4, Regulations under this Article may—

(a) include supplementary, incidental, consequential, transitional, transitory or saving
provision; and

(b) make different provision for different cases.
5. In this Article, “electricity network code or guideline” and “national authority” have
the same meanings as in Article 6.”.

Amendment of Article 18

6. For Article 18 (guidelines) substitute—

“Article 18
Amendment of Annex I
1. A national authority may, by regulations, amend Annex I to this Regulation.
2. Regulations under paragraph 1 must be in accordance with the principles in Articles
15 and 16.
3. In this Article, “national authority” has the same meaning as in Article 6.”.

Omission of Article 23

7. Omit Article 23 (committee procedure).

Insertion of new Articles 23A and 23B: regulations: consultation and procedure

8. After Article 23 insert—
“Article 23A

Regulations made by the Secretary of State: consultation and procedure

1. Any power to make regulations conferred on the Secretary of State by this
Regulation is exercisable by statutory instrument.

2. Before the Secretary of State makes regulations under Article 6 which apply to
Northern Ireland, the Secretary of State must consult the Northern Ireland department.

3. Before the Secretary of State makes regulations under Article 7 or Article 18 which
apply to Great Britain, the Secretary of State must consult—



(a) the Gas and Electricity Markets Authority;

(b) persons who are certified, within the meaning given in section 100 of the Electricity
Act 1989(a); and

(c) such other persons as the Secretary of State considers appropriate.

4, Before the Secretary of State makes regulations under Article 7 or Article 18 which
apply to Northern Ireland, the Secretary of State must consult—

(a) the Northern Ireland department;

(b) the Northern Ireland Authority for Utility Regulation;

(c) persons who are certified, within the meaning given in Article 10L of the Electricity
(Northern Ireland) Order 1992(b); and

(d) such other persons as the Secretary of State considers appropriate.
5. A statutory instrument containing regulations by the Secretary of State may not be

made unless a draft of the instrument has been laid before, and approved by a resolution of,
each House of Parliament.

6. In this Article, “the Northern Ireland department” has the same meaning as in Article
6.
Article 23B
Regulations made by the Northern Ireland department: consultation and procedure
1. Any power to make regulations conferred on the Northern Ireland department by this

Regulation is exercisable by statutory rule for the purpose of the Statutory Rules (Northern
Ireland) Order 1979(c).

2. Before the Northern Ireland department makes regulations under Article 7 or Article
18, it must consult—
(a) the Northern Ireland Authority for Utility Regulation;

(b) persons who are certified, within the meaning given in Article 10L of the Electricity
(Northern Ireland) Order 1992; and

(c) such other persons as it considers appropriate.

3. Regulations may not be made by the Northern Ireland department under this
Regulation unless a draft of the regulations has been laid before, and approved by a
resolution of, the Northern Ireland Assembly.

4. In this Article, “the Northern Ireland department” has the same meaning as in Article
6.”.

CHAPTER 2

Amendment of the Gas Regulation

Amendment of the Gas Regulation

9. The Gas Regulation is amended as follows.

Amendment of Article 6

10. For Article 6 (establishment of network codes) substitute—

(a)

1989 c. 29. Section 100 was inserted by S.I. 2011/2704.

(b) S.I. 1992/231 (N.I. 1). Article 10L was inserted by S.R. 2011 No. 155.
(¢) S.I. 1979/1573 (N.I. 12).
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2.

“Article 6
Establishment of provision corresponding to network codes

In this Article—
“the Withdrawal Act” means the European Union (Withdrawal) Act 2018;

“corresponding provision”, in relation to a relevant provision, has the meaning given
by paragraphs 2 and 3;

“deficiency” is to be interpreted in accordance with subsections (2) to (4) and
subsection (9) of section 8 of the Withdrawal Act (with references in those subsections
to retained EU law being read as if they included references to relevant provisions);

a “gas network code” means a network code adopted by the Commission before exit
day, under this Article as it has effect in EU law;

“national authority” means—
(i) the Secretary of State, in relation to Great Britain;

(ii) the Secretary of State or the Northern Ireland department, in relation to Northern
Ireland;

“the Northern Ireland department” means the Department for the Economys;

“permitted amendment”, in relation to a relevant provision, means an amendment to
that provision which would not prevent it from having effect as a corresponding
provision;

a “relevant provision” means a provision of a gas network code which—

(i) although in force immediately before exit day, is stated to apply from a time after
exit day (“a relevant non-operative provision”); or

(i) was in force and applied before exit day, but is revoked or amended by regulations
under section 8(1) of the Withdrawal Act in consequence of another provision
being a relevant non-operative provision.

A national authority may, by regulations, make provision which corresponds to a

relevant provision of a gas network code (a “corresponding provision”).

3.
(a)

(b)

4.

(@)
(b)

For this purpose, a provision corresponds to a relevant provision if—

the national authority considers that it has the same or substantially the same effect as
the relevant provision; or

it is different from the relevant provision, other than in respects that fall within
subparagraph (a), only to such extent as the national authority considers appropriate for
the purpose in paragraph 4.

That purpose is to prevent, remedy or mitigate—
any failure of a provision to operate effectively; or

any other deficiency in a provision,

arising from the withdrawal of the United Kingdom from the EU.

5.
(@)
(b)

(@)

(b)

Regulations under paragraph 2 may, in particular—
amend the gas network code so that it contains the corresponding provision; or
if all the provisions of the gas network code are relevant provisions, provide that the
gas network code has effect in domestic law, with such permitted amendments (if any)
as are specified in the regulations.

Regulations under paragraph 2—

may include provision of a kind which may be made in regulations under section 8(1)
of the Withdrawal Act by virtue of subsection (5) or (6) of that section;

may not include provision of a kind specified in subsection (7) of that section.



7. The following provisions in Part 3 of Schedule 7 to the Withdrawal Act (general
provision about powers under Act) apply to regulations under paragraph 2 as they do to
regulations under section 8(1) of the Withdrawal Act—

(a) paragraph 21 (power to make supplementary provision, etc.);

(b) paragraph 27 (disapplication of certain review provisions);

(c) paragraph 36 (hybrid instruments).

8. A gas network code which has effect in domestic law by virtue of provision made

under paragraph 5(b) (as modified under this Regulation or by other domestic law from
time to time) is to be treated as—

(a) retained EU law, for the purposes of—
(i) section 6 of the Withdrawal Act (interpretation of retained EU law);

(i) section 15(2) of, and Part 2 of Schedule 5 to, the Withdrawal Act (rules of
evidence);

(b) retained direct minor EU legislation, for the purposes of—
(i) section 7(3) of the Withdrawal Act (status of retained EU law);
(i1) paragraph 30 of Schedule 8 to the Withdrawal Act (Human Rights Act 1998).

9. No regulations may be made under this Article after the end of the period of two
years beginning with exit day.”.

Amendment of Article 7

11. For Article 7 (amendments of network codes) substitute—
“Article 7

Amendments of network codes
1. A national authority may, by regulations, amend a gas network code.

2. The power in paragraph 1 includes power to—

(a) insert into the gas network code new provision about the same subject-matter as, or
related subject-matter to, an existing provision of the gas network code;

(b) revoke the gas network code or any provision of it, either with or without making
replacement provision.

3. Regulations under this Article must be consistent with the objectives of contributing
to non-discrimination, effective competition and the efficient functioning of the market.

4, Regulations under this Article may—

(a) include supplementary, incidental, consequential, transitional, transitory or saving
provision; and

(b) make different provision for different cases.
5. In this Article, “gas network code” and “national authority” have the same meanings
as in Article 6.”.

Amendment of Article 23

12. For Article 23 (guidelines) substitute—

“Article 23
Amendment of Annex I
1. A national authority may, by regulations, amend Annex I to this Regulation.
2. In this Article, “national authority” has the same meaning as in Article 6.”.



Omission of Article 28

13. Omit Article 28 (committee procedure).

Insertion of new Articles 28A and 28B: regulations: consultation and procedure

14. After Article 28 insert—

“Article 28A
Regulations made by the Secretary of State: consultation and procedure

1. Any power to make regulations conferred on the Secretary of State by this
Regulation is exercisable by statutory instrument.

2. Before the Secretary of State makes regulations under Article 6 which apply to
Northern Ireland, the Secretary of State must consult the Northern Ireland department.

3. Before the Secretary of State makes regulations under Article 7 or Article 23 which
apply to Great Britain, the Secretary of State must consult—
(a) the Gas and Electricity Markets Authority;

(b) persons who are certified, within the meaning given in section 8Q of the Gas Act
1986(a); and

(c) such other persons as the Secretary of State considers appropriate.

4. Before the Secretary of State makes regulations under Article 7 or Article 23 which
apply to Northern Ireland, the Secretary of State must consult—

(a) the Northern Ireland department;

(b) the Northern Ireland Authority for Utility Regulation;

(c) persons who are certified, within the meaning given in Article 8L of the Gas (Northern
Ireland) Order 1996(b); and

(d) such other persons as the Secretary of State considers appropriate.
5. A statutory instrument containing regulations by the Secretary of State may not be

made unless a draft of the instrument has been laid before, and approved by a resolution of,
each House of Parliament.

6. In this Article, “the Northern Ireland department” has the same meaning as in Article

6.
Article 28B
Regulations made by the Northern Ireland department: consultation and procedure
1. Any power to make regulations conferred on the Northern Ireland department by this

Regulation is exercisable by statutory rule for the purpose of the Statutory Rules (Northern
Ireland) Order 1979.

2. Before the Northern Ireland department makes regulations under Article 7 or Article
23, it must consult—
(a) the Northern Ireland Authority for Utility Regulation;

(b) persons who are certified, within the meaning given in Article 8L of the Gas (Northern
Ireland) Order 1996; and

(c) such other persons as it considers appropriate.

(a)

1986 c. 44. Section 8Q was inserted by S.I. 2011/2704.

(b) S.1. 1996/275 (N.I. 2). Article 8L was inserted by S.R. 2011 No. 155.



3. Regulations may not be made by the Northern Ireland department under this
Regulation unless a draft of the regulations has been laid before, and approved by a
resolution of, the Northern Ireland Assembly.

4. In this Article, “the Northern Ireland department” has the same meaning as in Article
6.”.
CHAPTER 3
Amendment of REMIT
Amendment of REMIT

15. REMIT is amended as follows.

Amendment of Article 2

16. In Article 2 (definitions), after paragraph (8) insert—
“(8A) ‘national authority’ means—
(a) the Secretary of State, in relation to Great Britain;

(b) the Secretary of State or the Northern Ireland department, in relation to Northern
Ireland;

(8B) ‘the Northern Ireland department’ means the Department for the Economy;”.

Amendment of Article 6

17.—(1) Article 6 (technical updating of definitions of inside information and market
manipulation) is amended as follows.

(2) In paragraph 1—

(a) for the words from the beginning to “Article 20" substitute “A national authority may, by
regulations, amend this Regulation”; and

(b) in subparagraph (a), omit “Union”.
(3) In paragraph 2—
(a) in the words before subparagraph (a), for “delegated acts” substitute “regulations”;

(b) in subparagraph (d), after “adopted” insert , or regulations made,”.

Amendment of Article 8

18.—(1) Article 8 (data collection) is amended as follows.
(2) In paragraph 1, for “the Agency” substitute “the national regulatory authority”.
(3) In paragraph 2—

(a) in the first subparagraph, for “The Commission shall, by means of implementing acts”,
substitute “A national authority may, by regulations”;

(b) in the second subparagraph—
(i) omit the first sentence; and
(i1) in the second sentence, for “They” substitute “Regulations under this paragraph”.
(4) In paragraph 3, in the second subparagraph—
(a) for “the implementing acts referred to in”, substitute “regulations under”’; and
(b) for “the Agency” substitute “the national regulatory authority”.

(5) In paragraph 5, for “the Agency and national regulatory authorities”, substitute “the national
regulatory authority”.

(6) In paragraph 6—



(a) in the first subparagraph, for “The Commission shall, by means of implementing acts”,

substitute “A national authority may, by regulations”;

(b) 1in the second subparagraph—

(i) omit the first sentence; and

(i1) in the second sentence, for “They” substitute “Regulations under this paragraph”.

(7) After paragraph 6 insert—

“7.  The powers to make regulations under paragraphs 2 and 6 include power to amend or
replace any provision of an implementing act which—

(a) was made by the Commission under those paragraphs as they applied before exit day;
and

(b) is retained direct EU legislation.”.

Omission of Articles 20 and 21

19. Omit Article 20 (exercise of the delegation) and Article 21 (committee procedure).

Insertion of new Article 21A: regulations

20. Before Article 22 insert—

“Article 21A
Regulations made by the Secretary of State
1. Any power to make regulations conferred on the Secretary of State by this
Regulation is exercisable by statutory instrument.
2. Such regulations may—

(a) include supplementary, incidental, consequential, transitional, transitory or saving
provision; and

(b) make different provision for different cases.

3. Before the Secretary of State makes regulations which apply to Northern Ireland, the
Secretary of State must consult the Northern Ireland department.

4, A statutory instrument containing regulations made under this Regulation is subject
to annulment in pursuance of a resolution of either House of Parliament.
Article 21B

Regulations made by the Northern Ireland department

1. Any power to make regulations conferred on the Northern Ireland department by this
Regulation is exercisable by statutory rule for the purpose of the Statutory Rules (Northern
Ireland) Order 1979.

2. Such regulations may—

(a) include incidental, supplemental, consequential and transitional provision; and

(b) make different provision for different cases.

3. Statutory rules containing regulations made under this Regulation are subject to

negative resolution within the meaning of section 41(6) of the Interpretation Act (Northern
Ireland) Act 1954(a) as if they were a statutory instrument within the meaning of that Act.”.

(a)

1954 c. 33.

10



CHAPTER 4
Amendment of the Security of Gas Supply Regulation

Amendment of the Security of Gas Supply Regulation
21. The Security of Gas Supply Regulation is amended as follows.

Amendment of Article 3

22. In Article 3 (responsibility for the security of gas supply), omit paragraph 8.

Amendment of Article 7

23. In Article 7 (risk assessment)—
(a) in paragraph 5, omit the third sentence;
(b) after paragraph 5 insert—
“SA. The Secretary of State may, by regulations, amend the template set out in Annex V

in order to reflect the experience gained in the application of this Regulation and to reduce
administrative burdens.”.

Amendment of Article 8

24. In Article 8 (establishment of preventive action plans and emergency plans)—
(a) in paragraph 5, omit the second sentence;
(b) after paragraph 5 insert—
“SA. The Secretary of State may, by regulations, amend the templates set out in Annexes

VI and VII in order to reflect the experience gained in the application of this Regulation and
to reduce administrative burdens.”.

Omission of Article 19

25. Omit Article 19 (exercise of the delegation).

Insertion of new Article 19A: regulations: procedure

26. After Article 19 insert—
“Article 19A

Regulations: procedure

1. Any power to make regulations conferred on the Secretary of State by this
Regulation is exercisable by statutory instrument.

2. Before making regulations which apply to Northern Ireland, the Secretary of State

must consult—

(a) the Department for the Economy; and

(b) the competent authority of the Republic of Ireland for the purposes of this Regulation
as it applies in EU law.

3. A statutory instrument containing regulations made under this Regulation is subject
to annulment in pursuance of a resolution of either House of Parliament.”.

11



Claire Perry
Minister of State
3rd December 2018 Department for Business, Energy and Industrial Strategy

EXPLANATORY NOTE

(This note is not part of the Regulations)

These Regulations are made in exercise of the powers in section 8(1) of the European Union
(Withdrawal) Act 2018 (c. 16), in order to address failures of retained EU law to operate
effectively and other deficiencies (in particular under section 8(2)(a), (b), (d) and (g) of that Act)
arising from the withdrawal of the United Kingdom from the European Union.

They amend provisions of EU Regulations relating to electricity and gas which confer powers on
the European Commission to make tertiary legislation supplementing or amending those
Regulations, by substituting powers for national authorities to make regulations. In most cases
those powers are conferred on the Secretary of State in relation to Great Britain, and on the
Secretary of State or the Department for the Economy in relation to Northern Ireland.

Other amendments to the EU Regulations amended by this instrument are also to be made by
separate regulations under the European Union (Withdrawal) Act 2018.

A full impact assessment has not been produced for this instrument as no, or no significant, impact
on the private, voluntary or public sectors is foreseen.

© Crown copyright 2018

Printed and published in the UK by The Stationery Office Limited under the authority and superintendence of Jeff James,
Controller of Her Majesty’s Stationery Office and Queen’s Printer of Acts of Parliament.

ISBN 978-0-11-117606-1

£6.90
UK201812031035 12/2018 19585

http://www .legislation.gov.uk/id/uksi/2018/1286

9"780111"176061



