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CRIME AND COURTSACT 2013

EXPLANATORY NOTES

COMMENTARY ON SECTIONS

Part 1. The National Crime Agency

91.

The territorial extent of the provisionsin Part 1 are subject to Schedule 24 (The NCA:
Northern Ireland).

Section 1: The National Crime Agency

92.

93.

94.

95.

96.

Subsection (1) establishes the National Crime Agency (“NCA”) which will be made
up of NCA officers. Subsection (2) provides for the NCA to be headed by a Director
Genera who will aso be an NCA officer. The NCA will be under the direction and
control of the Director General who will be operationally independent of Ministers.

Subsections (3) to (11) provide for the functions of the NCA. These consist of the
functions conferred by this section (subsection (3)(a)), the functions set out in the
Proceeds of Crime Act 2002 (subsection (3)(b)) and other functions conferred by this
Act and by other enactments (subsection (3)(c)). Those other functionswill include, for
example, being a protection provider for the purpose of the protection of witnesses and
other persons under section 82 of the Serious Organised Crime and Police Act 2005.

The NCA'’s principal functions will be the crime reduction function (subsection (4))
and the criminal intelligence function (subsection (5)).

The crime reduction function relates to securing that efficient and effective activities
to combat organised crime and serious crime are carried out (whether by the NCA,
other law enforcement agencies, or other persons). Subsections (6) to (10) amplify the
nature of this function and how it may, or may not, be discharged. In discharging this
function, the NCA may itself undertake activitiesto combat serious crimeand organised
crime, including by preventing, detecting or investigating such crime, or otherwise.
Subsection (11) explainsthereferenceto * activitiesto combat crime’. When discharging
functions relating to organised or serious crime, the NCA may carry out activities in
relation to any kind of crime (paragraph 5 of Schedule 1). This reflects the role of the
NCA in the reduction of crime in other ways (subsection (11)(c)) and mitigating the
consequences of crime (subsection (11)(d)). This acknowledges that the investigation
and prosecution of organised criminalsisonly one of the strategiesthat may be deployed
to tackle organised criminality and that there are arange of disruption tactics that will
need to be deployed by the NCA in order to reduce the harm and impact caused by
organised criminal groups.

In addition to undertaking activities of its own, the NCA may discharge its crime-
reduction function in other ways by: ensuring that other law enforcement agencies and
others also carry out activities to combat serious and organised crime (subsection (8));
and by improving co-operation between law enforcement and other agenciesto combat
serious crime and organised crime and by improving co-ordination of their collective
efforts to combat serious crime and organised crime (subsection (9)).
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The role of the NCA in tackling serious crime and organised crime does not include
the function of the NCA itself prosecuting offences or, in Scotland, the NCA
itself ingtituting criminal proceedings (subsection (10)). In England and Wales the
prosecutorial function will be undertaken by the Crown Prosecution Service and
the Serious Fraud Office and in Northern Ireland the prosecutorial function will be
undertaken by the Public Prosecution Service, whilst in Scotland responsibility for
instituting criminal proceedings and prosecuting offences rests with the Crown Office
and Procurator Fiscal Service.

Subsection (12) gives effect to Schedule 1.

Schedule 1: The NCA & NCA Officers

99.

100.

101.

102.

103.

104.

105.

106.

Paragraph 1 providesthat the NCA will carry out its functions on behalf of the Crown.
In form, the NCA will be a crown body without incorporation. The NCA will be
classified as a Non-Ministerial Department.

Paragraph 2 places a duty on the Director General to secure that NCA functions are
discharged efficiently and effectively.

Paragraph 3 identifies the financial year of the NCA and includes a transitiona
provision whereby thefirst financial year of the Agency beginson the day that the NCA
is formally established (by virtue of the commencement of section 1) and ends on the
following 31 March.

Paragraph 4 provides that the NCA will be able to charge for any service it provides
to aperson at their request.

Paragraph 5provides that for the purposes of the discharge of NCA functions which
relate to organised or serious crime, the NCA may carry on activities in relation to
any kind of crime (sub-paragraph (1)). This enables the NCA to tackle other crimes
that are not serious and/or organised where the outcome will support the disruption or
other mitigation of an organised crime group or ancther serious and/or organised crime.
Sub-paragraph (2) provides that an NCA officer designated with operational powers
is not prevented from exercising their powers in relation to a crime that is not serious
or organised where they reasonably suspect that an offence is about to be or is being
committed.

Paragraph 6 preservestherole of the Lord Advocate in respect of the investigation and
prosecution of crimein Scotland. The NCA may only carry out its activitiesin relation
to an offence which it suspects has been committed (or is being committed) in Scotland,
if it does so with the agreement of the Lord Advocate (sub-paragraph (1)). In carrying
out such activities in Scotland an NCA officer must comply with any directions from
the Lord Advocate or the procurator fiscal (sub-paragraph (2)). And if an NCA officer
suspects an offence has been committed or is being committed in Scotland the NCA
officer must notify the procurator fiscal as soon asis practicable (sub-paragraph (3)).

Paragraph 7provides for the selection and appointment of the Director General. The
Director General is to be appointed by the Secretary of State (in practice, the Home
Secretary) following consultation with Scottish Ministers and the Department of Justice
in Northern Ireland. The terms and conditions of appointment are to be determined by
the Secretary of State, save that sub-paragraph (6) providesfor amaximum term of up
to five years (thereis no bar on re-appointment). The provisionsin sections 10 to 14 of
the Constitutional Reform and Governance Act 2010, which governsthe appointment of
civil servants, will not apply to this appointment (sub-paragraph (7)). Appointment will
be on merit and the process will be conducted in accordance with the Code of Practice
on Public Appointments as set out by the Commissioner for Public Appointments.

Paragraph 8 provides that the Home Secretary may require the Director Genera to
retire or resign in the interests of efficiency or effectiveness, or by reason of any
misconduct. Before calling upon the Director Genera to retire or resign, the Home
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Secretary must: writeto the Director General setting out hisor her reasonsfor so doing;
givethe Director General the opportunity to make written representations; and consider
any such representations made by the Director General. The Home Secretary must also
consult Scottish Ministers and the Department of Justice in Northern Ireland.

Paragraph 9 provides that the Director General is responsible for the selection and
appointment of other NCA officers and determining their terms and conditions (with
the agreement of the Minister for Civil Service), in accordance with the Civil Service
Management Code and any other Civil Service policy set by the Minister for the Civil
Service.

Paragraph 10provides that the Director General may delegate his or her functionsto a
designated senior NCA officer. A designation may extend to one or more senior NCA
officers. A senior officer means an NCA officer who is at, or above, a grade specified
for this purpose by the Home Secretary in the framework document (whichisdealt with
in Part 1 of Schedule 2). The power to delegate is subject to any restriction or limitation
on the exercise of the function, for example, the Director General’ sfunctionsin respect
of directed tasking under section 5.

Paragraph 11 ensures that the role and responsibilities of the Director General
will not be affected by a change in the individual holding the office of Director
General. Additionally, it provides that any NCA officer may take up the role and/or
responsibilities of any other NCA officer except the Director General.

Paragraph 12 provides that where a person aready holds an office with operational
powers on becoming an NCA officer — such as the office of constable, officer of
Revenue and Customs, or immigration officer — that office is suspended whilst that
person remains an NCA officer. The office held is revived once the person ceases to
be an NCA officer and returnsto his or her previous service. These provisions cease to
apply to aperson who resigns from or ceasesto hold their original office. The effect of
the suspension provided for in paragraph 12 isthat a person is not bound by their office
whilst serving as an NCA officer. The only exception is the office of specia constable
or a constable in the Police Service of Northern Ireland (“PSNI”) Reserve, which a
person may continue to hold without suspension while serving as an NCA officer.

Paragraph 13 provides for secondments/attachments to the NCA and establishes that
individual s seconded into or attached to the NCA from other organisationswill be NCA
officers. It further providesthat police officers on secondment or attachment to the NCA
will be under the direction and control of the Director General. Paragraph 14makes
equivalent provision for the secondment of NCA officersto UK police forces.

Paragraph 15 providesfor the NCA to be able to draw on the expertise and contribution
of volunteer officers. Sub-paragraphs (1) to (3) provide for the Director General to
select such persons for appointment on an unpaid and part-time basis, and for them
to be known as “NCA specials’. The terms and conditions for the appointment are to
be determined by the Director General. Sub-paragraph (4) provides that the unpaid
nature of NCA specialsdoes not prevent the reimbursement of expensesincurred; or the
provision of subsistence, accommaodation or training; or the payment of compensation
for loss attributable to injury or death resulting from their activity as an NCA special.
Sub-paragraph (5) provides that the Director General may designate an NCA special
with the powers and privileges of a constable, but not the powers of a customs officer
or immigration officer. Sub-paragraph (6) provides that an NCA special can only be
designated with the powers and privileges of aconstable in England and Wales and the
adjacent United Kingdom waters, and not in Scotland, Northern Ireland or overseas.
Sub-paragraphs (7) and (8) exclude NCA specials from some provisions applying to
other NCA officers. Sub-paragraphs (9) and (10) also exclude NCA specials from the
effects of sections 13 and 14 relating to restrictions on the right to strike in relation to
NCA officers holding operational powers, and the setting of pay and allowances. Sub-
paragraph (11) providesfor the suspension of the powers of an NCA specia whenever
that person acts as special constable or amember of the PSNI Reserve. The effect of this
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provision isto ensure aperson is not able to use the powers of an NCA special when he
or she actsasaspecia constable or amember of the PSNI Reserve. Sub-paragraph (12)
provides that a person is not a civil servant by virtue of being an NCA special.

Section 2: Modification of NCA functions

113.

114.

This section enables the Secretary of State, by order (subject to the super-affirmative
procedure (subsection (5)) set out in Schedule 23), to make further provision about
NCA counter-terrorism functions. By virtue of subsection (1)(a) the power may be
used to add, remove or otherwise modify such functions. By virtue of subsection (1)
(b) any order may contain other provisions in connection with, or consequential upon,
the altering of NCA functions.

Subsection (2) provides that if an order is made under subsection (1) an NCA officer
may only carry out activitiesin Northern Ireland in rel ation to the di scharge of afunction
in relation to counter-terrorism with the prior agreement of the Chief Constable of the
Police Service of Northern Ireland.

Section 3: Strategic priorities

115.

This section requires the Home Secretary to determine the strategic priorities for the
NCA. Such priorities may, for example, include protecting the public against illegal
drugs, human trafficking and cyber crime. These ‘strategic priorities’ are to be set in
consultation with “the strategic partners’ (who are defined in section 16), the Director
General, and anyone el se the Home Secretary considers appropriate.

Section 4: Operations

116.

117.

118.

This section enshrines the operational independence of the Director General and
determines how this relates to the strategic direction set by the Home Secretary. The
Home Secretary will set the strategic priorities of the NCA, and will issue aframework
document for the NCA (see further below). As part of the annual plan, the Director
Genera will explain how he or she intends that the strategic and operational priorities
will be given effect to. It will befor the Director General to determine which operations
to mount and how they will be conducted (subsection (1)). The Director General
must have regard to the strategic priorities, annua plan and framework document in
exercising hisor her functions (subsection (2)).

Subsections (3) to (9) make provision in respect of the annua plan. They provide
that at the beginning of each financia year, the Director General must publish an
annual plan setting out how the Director General intends that NCA functions are to be
exercised for that year. The plan must include any strategic and operational priorities
(operational priorities must be consistent with the current strategic priorities), and
explain how the Director General intends to deliver against both sets of priorities
(subsection (4)). In developing the annual plan, the Director General must consult the
“strategic partners’ (defined in section 16(1)) and anyone else he or she considers
appropriate (subsection (6)). The duty to consult and approve the plan with Scottish
Ministers and the Department of Justice in Northern Ireland, as two of the strategic
partners, only appliesin so far asthe plan relates to activitiesin Scotland and Northern
Ireland respectively (subsections (7) and (8)). The Home Secretary must approve the
annual plan beforeit isissued by the Director General (subsection (8)).

Subsection (10) gives effect to Schedule 2.

Schedule 2: The framework document & annual report

119.

Part 1 of Schedule 2 makes provision in respect of the NCA framework document. The
framework document will in effect be ajoint statement of how the Home Secretary and
Director General propose to work together, and how they wish the NCA to operate.
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Paragraph 1 provides that the framework document will set out the ways in which the
NCA isto operate. In particular it will set out the ways in which NCA functions are
to be exercised and the ways in which the NCA is to be administered, for example,
the governance and accountability of the Agency including the respective roles of the
Home Secretary and Director General; the arrangements in respect of financial and
performance management; and the proactive disclosure of information.

Paragraph 2 places a duty on the Secretary of State to issue the framework document
and keep it under review and revise it as and when appropriate.

Paragraph 3 provides that the Home Secretary must have regard to the framework
document in exercising functionsin relation to the NCA. Similarly section 3(2) provides
that the Director General must have regard to the framework document when exercising
his or her functions.

Paragraph 4 requires that the Home Secretary must consult and obtain the approval of
the Director General before issuing any framework document. Paragraph 5 requires
the Secretary of State to consult Scottish Ministers and the Department of Justice in
Northern Ireland in preparing the first framework document or any subsequent revision
which s, in the Home Secretary’ s view significant..

Paragraph 6 requires the Secretary of State to lay the framework document (and
any subsequent revisions) before Parliament and arrange for it to be published in the
manner which the Home Secretary considers appropriate. The Scottish Ministers and
the Department of Justice in Northern Ireland are required to lay a copy of the report
before the Scottish Parliament and the Northern Ireland Assembly respectively.

Part 2 of Schedule 2 makes provision in respect of the NCA annual report.

Paragraph 7 places a duty on the Director General to issue an annual report on the
exercise of the NCA functions during that year which must include an assessment of
the extent to which the annual plan has been carried out.

Paragraph 8 requires the Director Genera to arrange publication of the annual report
in amanner which he or she considers appropriate but the Director General must send
acopy of it to the strategic partners and the Secretary of State. The Secretary of State,
the Scottish Ministers and the Department of Justice in Northern Ireland are required
to lay a copy of the report before Parliament, the Scottish Parliament and the Northern
Ireland Assembly respectively.

Section 5: Relationships between NCA and other agencies. tasking etc

128.

129.

130.

Subsections (1) to (4) provide for ‘voluntary’ arrangements to perform a task.
Subsections (1) and (2) enable the Director General to request a UK police force or a
UK law enforcement agency to perform atask if the Director General considers that
performance of the task would assist the NCA to exercise functions and explains how
performance of the task would assist the exercise of functions.

Similar provisions are made for UK police forces and UK law enforcement agenciesto
regquest the NCA to perform atask (subsections (3) and (4)).

Subsections (5) to (9) provide for ‘directed’ arrangements to perform atask. In certain
limited and specified circumstances (see below) the Director General may direct the
chief officer of an England and Wales police force or the Chief Constable of the British
Transport Police to perform a task specified in a direction where the performance of
the task would assist the NCA to exercise functions; it is expedient for the directed
person to perform that task; and voluntary arrangements cannot be made or made in
time (subsections (5) and (6)). The directed person must comply with the direction
(subsection (7)). Directions to the Chief Constable of the British Transport Police will
require prior consent from the relevant Secretary of State (subsection (9)).


http://www.legislation.gov.uk/id/ukpga/2013/22/schedule/2/paragraph/2
http://www.legislation.gov.uk/id/ukpga/2013/22/schedule/2/paragraph/3
http://www.legislation.gov.uk/id/ukpga/2013/22/schedule/2/paragraph/4
http://www.legislation.gov.uk/id/ukpga/2013/22/schedule/2/paragraph/5
http://www.legislation.gov.uk/id/ukpga/2013/22/schedule/2/paragraph/6
http://www.legislation.gov.uk/id/ukpga/2013/22/schedule/2/part/2
http://www.legislation.gov.uk/id/ukpga/2013/22/schedule/2/paragraph/7
http://www.legislation.gov.uk/id/ukpga/2013/22/schedule/2/paragraph/8
http://www.legislation.gov.uk/id/ukpga/2013/22/section/5
http://www.legislation.gov.uk/id/ukpga/2013/22/section/5/1
http://www.legislation.gov.uk/id/ukpga/2013/22/section/5/4
http://www.legislation.gov.uk/id/ukpga/2013/22/section/5/1
http://www.legislation.gov.uk/id/ukpga/2013/22/section/5/2
http://www.legislation.gov.uk/id/ukpga/2013/22/section/5/3
http://www.legislation.gov.uk/id/ukpga/2013/22/section/5/4
http://www.legislation.gov.uk/id/ukpga/2013/22/section/5/5
http://www.legislation.gov.uk/id/ukpga/2013/22/section/5/9
http://www.legislation.gov.uk/id/ukpga/2013/22/section/5/5
http://www.legislation.gov.uk/id/ukpga/2013/22/section/5/6
http://www.legislation.gov.uk/id/ukpga/2013/22/section/5/7
http://www.legislation.gov.uk/id/ukpga/2013/22/section/5/9

131

These notes refer to the Crime and Courts Act 2013
(c.22) which received Royal Assent on 25 April 2013

Subsection (10) gives effect to Schedule 3 (relationships between NCA and
other agencies). Subsection (11) provides that the arrangements in respect of the
apportionment of costs, as set out in Part 5 of Schedule 3, areto apply to these voluntary
and directed tasking arrangements. Subsection (12) signposts the power in paragraph
33 of Schedule 3 which enables the Secretary of State to amend, by order (subject to
the affirmative resolution procedure), the list of partners subject to directed tasking and
the persons, if any, from whom the Director General of the NCA is required to seek
consent before exercising the power of direction.

Schedule 3: Relationships between NCA and other agencies

Part 1: Co-operation

132.

133.

Paragraph 1 places a duty on NCA officers to co-operate with specified persons in
order to assist them in their activities to combat crime. It also places areciprocal duty
on members of the armed forces, coastguard and those specified persons to co-operate
with NCA officersin the discharge of NCA functions.

Paragraph 2 enables the NCA to enter into co-operation arrangements with other
persons for the purposes of discharging any of its functions, such as Police
Collaboration Agreements under the Police Act 1996

Part 2: Exchange of information

134.

135.

136.

Paragraph 3 creates a duty on chief officers of UK police forces (as defined in
section 16(1)) to keep the NCA informed about certain information and when requested
to disclose that information to the NCA. Sub-paragraph (1) creates a duty on police
forces to inform the Director General of the NCA about any information held by them
whichisconsidered by the chief officer to berelevant to the exercise by the NCA of any
of its core functions (namely, the crime-reduction function, the criminal intelligence
function or functions under the Proceeds of Crime Act 2002). This duty appliesto chief
officers of police forces in England and Wales, Northern Ireland and Scotland, the
British Transport Police, Ministry of Defence Police and Civil Nuclear Constabulary.
Sub-paragraph (2) creates aduty on the chief officer to then disclose that information to
the NCA if the Director General makesarequest for it. Sub-paragraph (3) providesthat
paragraph 3(1) does not require a chief officer to keep the Director General informed of
information that appears to the chief officer to be information obtained from the NCA.

Paragraph 4 imposes a duty on the Director General of the NCA to keep chief officers
of UK police forces (as defined in section 16(1)) informed about certain information
and is reciprocal in nature to the duty in paragraph 3(1). Sub-paragraph (1) creates a
duty on the Director General to notify chief officers of any information that the NCA
possesses which is considered by the Director Genera to be relevant to the exercise
of afunction of the chief officer or any other member of that police force. This duty
applies to the Director General in respect of chief officers of police forces in England
and Wales, Northern Ireland and Scotland, the British Transport Police, Ministry of
Defence Police and Civil Nuclear Constabulary. Sub-paragraph (2) provides that the
duty imposed by paragraph 4(1) does not require the Director General to keep the chief
officer informed of information which appearsto the Director General to beinformation
obtained from chief officer or any other member of that police force.

Paragraphs 5 to 7 make like provision to that in paragraphs 3 and 4 in respect of other
specified bodies, (as defined in paragraph 7) namely the Serious Fraud Office, Border
Force and the Director of Border Revenue. By virtue of paragraph 34the Secretary of
State may by order (subject to the affirmative procedure) amend paragraph 7 so as to
add further personsto the list of Government bodies who will be subject to the duty to
keep the NCA informed of information.
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Part 3: Assistance within the UK

137.

138.

139.

140.

141.

142.

143.

144.

145.

Paragraph 8 allows for the Director General of the NCA to provide assistance (in the
form of officers and other such support) to operate under the direction and control of a
UK policeforce, aUK law enforcement agency, an Island police force or an Island law
enforcement agency if they make a specified request for assistance. If arequest is made
the Director General of the NCA may provide such assistance as the Director General
of the NCA considers appropriate.

Paragraph 9 enables a UK police force or a UK law enforcement agency to provide
assistance (whether in the form of officers to operate under the direction and control
of the NCA or other support) if the Director General of the NCA makes a request for
assistance. The person providing the assistance may provide such assistance as they
consider appropriate.

Paragraph 10enables the Home Secretary to direct the Director General of the NCA
to provide specified assistance to an England and Wales police force and other listed
personsif it appears to the Home Secretary that it is appropriate for directed assistance
to be given by the Director General of the NCA.

Paragraph 11 enablesthe Director General of the NCA to direct alisted person in sub-
paragraph (1) to provide specified assistance to the NCA. Such directions may only
be given if the Director General of the NCA considers it appropriate for the NCA to
receive directed assistance and is subject to the prior consent of the relevant minister
as specified in paragraph 11(3).

Paragraphs 12 and 13 concern directed assistance to and from the NCA in relation to
Scotland. These enable Scottish Ministers to direct the Director General of the NCA
to provide specified assistance to the Police Service of Scotland if Scottish Ministers
consider it appropriate for the Police Service of Scotland to receive directed assistance
from the NCA and the Home Secretary consents. Scottish Ministers will also have
the power to direct the Police Service of Scotland to provide specified assistance to
the NCA if Scottish Ministers consider it appropriate for the NCA to receive directed
assistance from the Police Service of Scotland.

Paragraphs 14 and 15 make corresponding provision in relation to Northern Ireland.
Thisenablesthe Department of Justicein Northern Ireland to direct the Director General
of the NCA to provide specified assistance to the Police Service of Northern Ireland,
if the Department of Justice in Northern Ireland considers it appropriate for the Police
Service of Northern Ireland to receive such directed assistance and the Home Secretary
consents. It also provides the Department of Justice in Northern Ireland with the power
to direct the Police Service of Northern Ireland to provide specified assistance to the
NCA, subject to the Department of Justicein Northern Ireland considering it appropriate
for the NCA to receive such directed assistance and subject to consultation with the
Northern Ireland Policing Board and other persons that the Department of Justice in
Northern Ireland considers appropriate to consult.

Paragraph 16 provides that directed assistance powers can only be used wherethereis
aspecial need for assistance and where it is expedient for the directed party to provide
it. It must aso be the case that voluntary arrangements cannot be made, or cannot be
made in time.

Paragraph 17 describes the form that assistance may take, including (but not limited
to) the loan of persons or equipment.

Paragraph 18 provides that individuas who are provided under the assistance
provisions will fall under the direction and control of the assisted person.


http://www.legislation.gov.uk/id/ukpga/2013/22/part/3
http://www.legislation.gov.uk/id/ukpga/2013/22/paragraph/8
http://www.legislation.gov.uk/id/ukpga/2013/22/paragraph/9
http://www.legislation.gov.uk/id/ukpga/2013/22/paragraph/10
http://www.legislation.gov.uk/id/ukpga/2013/22/paragraph/11
http://www.legislation.gov.uk/id/ukpga/2013/22/paragraph/11/3
http://www.legislation.gov.uk/id/ukpga/2013/22/paragraph/12
http://www.legislation.gov.uk/id/ukpga/2013/22/paragraph/13
http://www.legislation.gov.uk/id/ukpga/2013/22/paragraph/14
http://www.legislation.gov.uk/id/ukpga/2013/22/paragraph/15
http://www.legislation.gov.uk/id/ukpga/2013/22/paragraph/16
http://www.legislation.gov.uk/id/ukpga/2013/22/paragraph/17
http://www.legislation.gov.uk/id/ukpga/2013/22/paragraph/18

These notes refer to the Crime and Courts Act 2013
(c.22) which received Royal Assent on 25 April 2013

Part 4: Use of police facilitiesetc by NCA

146.

147.

148.

149.

150.

151

152.

153.

154.

155.

It isnot expected that the NCA will maintain itsown custody facilities. Accordingly Part
4 of Schedule 3 enables the NCA to use premises, equipment, facilities or services of
police forces, and immigration and customs facilities in accordance with an agreement
made between the NCA and such bodies.

Paragraph 19 provides for voluntary arrangements to be made between the Director
General and police and crime commissioners, or the chief constable of police forces
listed in Schedule 1 to the Police Act 1996 (police forcesin England and Wales outside
London), for the NCA to make use of their police facilities.

Paragraph 20 enables the Director General to make voluntary arrangements for the
NCA to use the facilities made avail able by the Metropolitan Police Force.

Paragraph 21 enables the Director General to make voluntary arrangements for the
NCA to use the facilities made available by the City of London Police Force.

Paragraph 22 enables the Director General to make voluntary arrangements for the
NCA to use immigration or customs facilities.

Paragraph 23 providesthat the Secretary of State may direct apolice forcein England
& Walesto make arrangements for the use of facilities under paragraph 19, 20 or 21 of
this Schedule, in the absence of satisfactory voluntary arrangement made under those

paragraphs.

Paragraph 24enablesthe Director General of the NCA to make voluntary arrangements
for the NCA to usefacilities made avail able to the Police Service of Northern Ireland. In
the absence of asatisfactory voluntary arrangement, under paragraph 24, paragraph 25
enablesthe Department of Justicein Northern Ireland, with the consent of the Secretary
of State, to direct the Director General and the Northern Ireland Policing Board to make
arrangements for the NCA to use the facilities made available by the Police Service of
Northern Ireland.

Paragraph 26 provides that facility-sharing arrangements must specify or describe
the facilities that are the subject of such arrangements (sub-paragraph (1)), and may
be varied or terminated by the parties (sub-paragraph (2)) unless it was made in
compliance with a direction, in which case consent must be obtained from the person
who gave the direction (sub-paragraph (3)).

Paragraph 27providesthat before aperson (‘D) gives adirection under this Part of the
Scheduletoaperson (‘P'), D must notify P of the proposal, and consider representations
from P.

Paragraph 28 provides that facilities means premises, equipment and other material,
facilities and services.

Part 5: Payment for tasks, assistance or facilities

156.

157.

Paragraphs 29 to 31 make provision for the NCA, police fundholding bodies and law
enforcement agencies to pay for tasks, assistance or facilities. However, the parties
involved may decide that there should be no such charging.

Paragraph 32 definesthe ‘ appropriate amount’ that should be paid as an amount agreed
by both parties or, in the absence of such agreement, an amount determined by the
Secretary of State. If responsibility for either of the parties is devolved, the Secretary
of State must consult with the appropriate devolved administration.

Part 6;: General

158.

Paragraph 33 provides an order-making power (subject to the affirmative resolution
procedure) by which the Secretary of State may amend the list of partners subject
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to directed tasking and assistance arrangements (at section 5 or paragraph 11 of
Schedule 3). The Secretary of State may, in particular, add or remove persons (who were
added). But none of the following may be added: the Commissionersfor Her Majesty’s
Revenue and Customs, the Chief Constable for the Police Service of Scotland, any
person operating only in Scotland, the Chief Constable of the Police Service of Northern
Ireland, and any person operating only in Northern Ireland. The Secretary of State
may also amend the requirements for the Director General to seek prior consent from
agencies or bodies before issuing directions. Before using this power, the Secretary of
State must consult the affected person.

Paragraph 35places a duty on a person given a direction to comply with it (sub-
paragraph (1)) and limits the extent of a direction by ensuring that it must not relate to
any prosecution function (sub-paragraph(2)).

Section 6: Duty to publish information

160.

161.

Subsection (1) places a duty on the Director General to publish information about the
exercise of the NCA’sfunctions and other mattersrelating to the NCA. Subsections (2)
and (3) specify that in carrying out this duty, the Director General must comply with
any requirements set out in the Framework Document.

Subsection (4) provides the duty to publish information is subject to Schedule 7. This
imposes limits on the information that can be published. For example, information
obtained from HM Revenue and Customs can only be published with the consent of the
Commissioners for Revenue and Customs.

Section 7: Information gateways

162.

163.

164.

165.

166.

Section 7 is a broad information gateway. Subsection (1) authorises any person to
disclose information to the NCA if the disclosure is made for the purposes of the
exercise of any NCA function.

The only exception to the general power in subsection (1) is set out in subsection (2)
which provides subsection (1) does not authorise a person serving in the Security
Service, Secret Intelligence Service or GCHQ to discloseinformation tothe NCA so any
disclosure of information by such a person to the NCA would be made in accordance
with the relevant intelligence service arrangements as defined in subsection (10).

Subsection (3) provides information obtained by the NCA in connection with the
exercise of any NCA function may be used by the NCA in connection with the
exercise of any other NCA function. For example, information obtained in the course of
gathering criminal intelligence may be used in connection with NCA'’ s crime reduction
function.

Subsection (4) provides that the NCA may disclose information in connection with the
exercise of any NCA function if the disclosureisfor any “ permitted purpose”. Theterm
“permitted purpose” is defined in section 16(1). This would apply in situations where,
for example, the NCA has received information on suspected criminal activity (such
as a‘Suspicious Activity Report’ —which help banks and financial institutions protect
themselves and their reputation from criminals and help law enforcement to track down
and arrest them) and has decided to share this information with an organisation or
person outside the NCA (such as afinancial institution) for the purpose of preventing
or detecting crime.

Subsection (5) makes it clear that subsection (4) only authorises an NCA officer to
discloseinformation obtained under Part 6 of the POCA for the purpose of : the exercise
of thefunctions of the Lord Advocate under Part 3 of the POCA (Scottish confiscation);
the exercise of functions by Scottish Ministersunder or inrelation to Part 5 of the POCA
(civil recovery to the proceeds of crime etc).
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Subsection (6) providesthat an NCA officer may not disclose information obtained by
the NCA under Part 6 of the POCA (revenue functions) under subsection (4). An NCA
officer may only disclose information obtained under Part 6 of the POCA in accordance
with the provisions set out in subsection (7).

Subsection (7) provides that an NCA officer may disclose information obtained under
Part 6 of the POCA if the disclosureisto the Commissionersfor Revenue and Customs;
to the Lord Advocate for the purpose of specified functions; to any person for the
purpose of civil proceedings which relate to a matter in respect of which the NCA has
functions; or to any person in compliance with an order of a court or tribunal.

Subsection (8) provides that a disclosure of information in accordance with Part 1 of
the Act does not breach any obligation of confidence owed by the person making the
disclosure or any other restriction on the disclosure of information however imposed
(including any statutory restrictions other than those set out in Schedule 7 to the Act).
In practice, this provision allowsthe police, law enforcement agencies, banks and other
financia institutionsto share information with the NCA and vice versa about organised
crime activity, which could involve the disclosure of personal banking records.

Section 8: Other functions etc

170.

171

172.

173.

Subsections (1) and (2) add the NCA to thelist of bodies subject to the duty in sections
11 (which relatesto England) and 28 (which relatesto Wales) of the Children Act 2004.
Sections 11 and 28 of the Children Act impose a duty on specified agencies to make
arrangements to ensure that their functions are discharged having regard to the need to
safeguard and promote the welfare of children. The aim of this duty isto:

* ensure that agencies give appropriate priority to their responsibilities towards the
children in their care or with whom they come into contact; and

e encourage agencies to share early concerns about safety and welfare of children
and to ensure preventative action before a crisis devel ops.

This duty will be particularly relevant to the work of the NCA in tackling child sex
abuse and the human trafficking of children.

Subsections (3) and (4) provide a genera power to the NCA to assist governments or
other bodies exercising functions of a public nature outside the British Islands.

Subsection (6) gives effect to Schedule 4 (NCA General).

Schedule 4: NCA: general

174.

175.

176.

177.

Paragraph 1 alowsthe Secretary of State to make regulations (subject to the negative
resolution procedure) governing the equipment used by the NCA. Sub-paragraph (2)
enables regulations to be made, for example, in relation to the use of specified
equipment. The use of equipment may also be prohibited under the regulations. The
NCA isrequired to comply with any conditions specified in the regul ations on the use of
equipment. Before making such regulations under paragraph 1, the Secretary of State
must first consult the Director General of the NCA and any other persons considered
appropriate (sub-paragraph (3)).

Equipment under paragraph 1 includes vehicles, headgear and protective and other
clothing (sub-paragraph (4)).

Paragraph 2establishes the NCA's liability in respect of unlawful conduct of any
persons acting under the auspi ces of the NCA in the sameway that an employer isliable
for the unlawful conduct of employeesin the course of their employment.

Sub-paragraphs (2) to (4) set out the circumstances under which the NCA will beliable
for the unlawful actions of persons carrying out functionsin relation to the NCA. Sub-
paragraph (2) sets out the NCA's liahility in relation to constables or other persons
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carrying out functions whilst seconded to the NCA or when providing assistance to
the NCA under Part 3 of Schedule 3. Sub-paragraph (3) covers the NCA'’s liability
in relation to the conduct of a person other than an NCA officer who is a member of
an NCA-led international joint investigation team, when that person is carrying out
functions as amember of that team. Sub-paragraph (4) covers the unlawful conduct of
aperson carrying out surveillance under section 76A of the Regulation of Investigatory
Powers Act 2000.

Sub-paragraph (5) provides that the NCA will be ajoint tortfeasor when the unlawful
conduct isatort.

Sub-paragraph (6) provides that where the Secretary of State receives reimbursement
through an international agreement for any sums of money paid by the NCA by virtue
of paragraph 2, the Secretary of State must pay the sum to the NCA by way of
reimbursement.

Paragraph 3sets out various summary offences relating to obstructing or assaulting
membersof aninternational joint investigationteam led by theNCA, in accordancewith
obligations under international agreements to which the United Kingdom is a party.

Sub-paragraph (1) makes it an offence to assault a member of an international joint
investigation team led by the NCA and who is carrying out functions as a member of
that team and sub-paragraph (3) makes it an offence to resist or wilfully obstruct a
member of that team in similar circumstances. Sub-paragraphs (2) and (4) provide for
the penalties for the two offences.

Paragraph 4 is concerned with certain provisions of sex, disability, race and
employment discrimination legislation in Northern Ireland and the operation of those
provisions in relation to persons seconded to the NCA. Sub-paragraph (1) provides
that a person seconded to the NCA isto be treated as an employee of the NCA for the
purposes of the provisionslisted under sub-paragraph (2). Sub-paragraph (3) provides
that for the purposes of subparagraph (4) the NCA isto be treated as the employer of
persons seconded to the NCA.

Section 9: Director General: customs powers of Commissioners & operational

powers
183.

184.

This section providesthe Director General with the same powers asthe Commissioners
of HM Revenue and Customs have in relation to any customs matter (subsection (1))
and also provides for the Secretary of State to be able to designate the Director General
to hold operational powers (subsection (2)) (these include the powers and privileges
of a constable, the powers of an officer of Revenue and Customs and the powers of
an immigration officer). Subsection (5) provides the mechanism by which the Director
General isto be designated (with more detail set out in Part 2 of Schedule 5). Subsection
(6) provides that the Secretary of State may only exercise the powers of designation
if certain conditions are met, that is, where he or she is required to do so under
subsection (5) or where he or she is required or otherwise authorised to do so by
regulations under paragraph 5 of Schedule 5. Subsection (3) provides that the Home
Secretary may modify or withdraw a designation provided under subsection (2).

Subsection (4) gives effect to Schedule 5 (police, customs and immigration powers).

Section 10: Operational powers of other NCA officers

185.

186.

This section provides the Director General with the ability to designate other NCA
officers with operational powers. These include the powers and privileges of a
constable, the powers of an officer of Revenue and Customs, or the powers of an
immigration officer (subsection (1)).

The Director General may only designate an NCA officer with operational powersif the
Director General is satisfied that the NCA officer is capabl e of exercising those powers,
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has received adequate training and is otherwise a suitable person to exercise them
(subsection (2)). The Director General isableto modify or withdraw adesignation given
under subsection (1) by giving notice to the NCA officer concerned (subsection (3)).

Schedule 5: Police, customs and immigration powers

Part 1: Director General: Commissioners powers exer cisable under section 9(1)

187.

188.

189.

Paragraph 1sets out a further limitation on the Commissioner powers exercisable by
the Director General. Section 9 sets out that the powers of the Commissioners are
exercisableonly in relation to any customs matter. Paragraph 1 providesthat if apower
of the Commissionersis exercisable in relation to both a customs matter and any other
matter the power is exercisable by the Director Genera only in relation to a customs
matter (as defined in section 9).

Paragraph 2 applies to an enactment if it provides for the issuing of warrants which
authorise the Commissionersto exercise any power in relation to acustoms matter. The
paragraph provides that for the purpose of enabling the Director General to exercise
that power in relation to a customs matter the enactment has effect as if the Director
General were one of the Commissioners.

Paragraph 3 provides that the Director General cannot exercise the power of the
Commissionersto consent to a disclosure of HMRC information under paragraph 2(1)
of Schedule 7 or the power of the Commissioners to consent to a further disclosure of
HMRC information under paragraph 2(2) of Schedule 7.

Part 2: Director General: designation under section 9

190.

191

Paragraph 4 providesthat the Secretary of State must appoint an advisory panel to make
recommendations as to the operational powers that the Director General should have
(sub-paragraph (1)). The panel must be appointed whenever there is an appointment
of a Director General, and at any other time that the Secretary of State considers is
appropriate. Sub-paragraph (2) provides that the requirement to establish an advisory
panel is subject to any regulations under paragraph 5. Sub-paragraph (3) sets out
the membership of the panel which must consist of a person to chair the panel (who
must not be a serving civil servant) and other members expert in the training of NCA
officers and the respective operational powers — police powers, customs powers and
immigration powers. The panel may only consider whether the Director General has
received adequate training in respect of the operational powers. The reguirements as
to capability and suitability for the Director General to exercise operationa powers
will be addressed as part of the selection and appointment process (paragraph 7(2) of
Schedule 1). The chair must consider the information given by the expert membersin
order to decide whether the Director General has received adequate training in order to
exercisethe operational powersin question and produce areport with recommendations
as to the operational powers the Director General should have (sub-paragraph (5)).

Paragraph 5 provides that the Secretary of State may make regulations to set out
the circumstances in which the Director General may be designated with operational
powers other than on the recommendation of the advisory panel. Regulations may
providethat the Secretary of State must designate the Director General with operational
powersif specified conditions are met (sub-paragraph (2)). Sub-paragraph (3) provides
that the conditions may relate to the training received by a person in one or more of the
operational powers before their appointment as Director General.

Part 3: Further provision about designations under sections9 or 10

192.

Paragraph 6 providesthat adesignation of an officer as having operational powers may
be subject to limitations specified in the designation. This may include limitations on
which operational powers the designated officer has or limitations on the purposes for
which an NCA officer may exercise operational powers.
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Paragraph 7 provides that the designation of an officer as having operational powers
does not have any limitation of time unless the designation specifies a period for
whichitisto have effect. Any designation, however, remains subject to any subsequent
modification or withdrawal and only has effect while a person remainsan NCA officer.

Paragraph 8 providesthat the Director General or other NCA officer may be designated
with operational powers whether or not that person aready has, or previously had,
any such powers. Sub-paragraph (3) provides that if a person is both an NCA officer
designated with operational powers and a special constable or a member of the
PSNI Reserve none of the powers that a person has as an NCA officer are exercisable
at any time when the person is exercising any power or privilege of aspecial constable
or aconstable of the PSNI Reserve.

Paragraph 9 provides that an NCA officer must produce evidence of his or her
designation if they exercise or purport to exercise any operational power in relation to
another person and the other person regquests the officer to produce such evidence (sub-
paragraph (1)). This paragraph does not specify the form which such evidence should
take. A failure to produce evidence of designation does not make the exercise of the
power invalid (sub-paragraph (2)).

Part 4: Designations: powersand privileges of constables

196.

197.

198.

190.

Paragraph 10 provides that where the Director General is designated with police
powers and privileges, the Director General hasin England and Wales and adjacent UK
waters all the powers and privileges of an English and Welsh constable and outside the
UK and UK waters, al the powers and privileges of a constable that are exercisable
overseas. The exercise of police powersis subject to any limitations in the designation.

Paragraph 11 further provides that where an NCA officer (other than the Director
General) is designated with police powers and privileges, the NCA officer has: in
England and Wales and adjacent UK waters, all the powersand privileges of an English
and Welsh constable; in Scotland and the adjacent UK waters, all the powers and
privileges of a Scottish constable; in Northern Ireland and the adjacent UK waters, all
the powers and privileges of a Northern Ireland constable; and outside the UK and
UK waters, al the powers and privileges of a constable that are exercisable overseas
(sub-paragraph (1)). The exercise of police powersis subject to any limitations in the
designation. Furthermore, the exercise of the powers and privileges of a constable in
Scotland and Northern Ireland are subject to further requirements by virtue of sub-
paragraphs (3) and (6).

Paragraph 11further providesthat the powersand privileges of a Scottish constable are
exercisable by an NCA officer if a Scottish general authorisationisin force between the
Scottish Ministers and the Director Genera (sub-paragraph (4)). Sub-paragraph (5)
provides that the powers and privileges of a Scottish constable are exercisable by an
NCA officer if a Scottish operational authorisation (that is an agreement between the
Director General and an officer of the Police Service of Scotland not below the rank
of Assistant Chief Constable) is in force in relation to a particular operation. Sub-
paragraph (7) provides that the powers and privileges of a Northern Ireland constable
are exercisable by an NCA officer only if a Northern Ireland general authorisation
is in force between the Department of Justice in Northern Ireland and the Director
General. Sub-paragraph (8) provides that the powers and privileges of a Northern
Ireland constable are exercisable by an NCA officer if a Northern Ireland operational
authorisation (that is an agreement between the Director General and an officer of the
Police Service of Northern Ireland not below therank of Assistant Chief Constable) isin
forcein relation to a particular operation. A Northern Ireland operational authorisation
must conform with a Northern Ireland general authorisation.

Paragraph 12 provides that the exercise of the powers of a constable by the Director
General or other designated NCA officer is subject to the same territorial restrictions
as a constable exercising those powers. Paragraph 13 applies to an enactment if it
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providesfor theissuing of warrantswhich authorise aconstabl e to exercise any power or
privilege of aconstable. The paragraph further providesthat for the purpose of enabling
adesignated officer to exercise hisor her powers or privileges the enactment has effect
asif the designated officer were a constable.

Paragraph 14 provides that when exercising direction and control of the NCA in
relation to the exercise by NCA officers of the powers and privileges of a Scottish
constable, the Director General must comply with instructions given by the Lord
Advocate or procurator fiscal in relation to the investigation of offences.

Paragraph 15provides that those NCA officers designated with policing powers and
privileges will not be regarded as being in police service for the purposes of certain
specified employment legislation.

Part 5: Designations: power s of officers of Revenue and Customs

202.

203.

Paragraphs 16 to 18provide that an NCA officer (paragraph 16) who has been
designated with customs powers has the same powers as an officer of Revenue and
Customs in relation to any customs matter. The definition of a ‘ customs matter’ is set
out in Section 9 and excludes the matters to which section 7 (former Inland Revenue
matters) of the Commissioner for Revenue and Customs Act 2005 applies and taxes
and duties. Therefore the exercise of customs powers by the Director General of the
NCA and designated NCA officersisin relation to non-revenue matters. In both cases
the exercise of customs powers in relation to non-revenue matters is subject to any
limitationsin the designation. Where a customs power is exercisablein relation to both
acustoms matter and any other matter, the power isonly exercisable by an NCA officer
in relation to the customs matter (paragraph 17).

Paragraph 18provides that where an enactment enables a warrant to be issued which
authorises an officer of Revenue and Customs to exercise any power in relation to a
customs matter, a designated NCA officer isto betreated asif he or shewere an officer
of Revenue and Customs for the purposes of enabling NCA officers to exercise those
powers.

Part 6: Designations: power s of immigration officers

204.

205.

Paragraph 19enables any NCA officer, designated with the powers of an immigration
officer, to exercise al the powers of an immigration officer. The exercise of
immigration powers is subject to any limitations in the designation.

Paragraph 20provides that where an enactment enables a warrant to be issued which
authorises an immigration officer to exercise any power of an immigration officer, an
NCA officer designated with immigration powers is to be treated as an immigration
officer for the purposes of enabling them to exercise those powers.

Part 7: Offencesrelating to designations

206.

207.

Paragraphs 21 to 23 set out various summary offences relating to obstructing,
assaulting or impersonating designated officers. They paralel similar offences in
relation to police officers, officers of Revenue and Customs and immigration officers
in various enactments.

Paragraph 21 makes it an offence to resist or wilfully obstruct a designated officer
acting in the exercise of an operational power or to resist or wilfully obstruct a person
assisting a designated officer in the exercise of such a power. Paragraph 22 makes it
an offence to assault a designated officer acting in the exercise of an operational power
or to assault a person assisting a designated officer in the exercise of such a power.
Paragraph 23 makes it an offence, provided there is intent to deceive, to impersonate
or pose as a designated officer. It is also an offence for a designated NCA officer to
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make any statement or act in away that falsely suggeststhat he or she has powers above
and beyond those he or shein fact has.

Sub-paragraph (2) of each of paragraphs 21 to 23 sets out the maximum penalties for
the three offences in England and Wales, Scotland, and Northern Ireland respectively.

Part 8: General

209.

210.

211.

212.

213.

214.

215.

Paragraph 25provides that the Director General must pay all proceeds of forfeitures
under the customs and excise Acts to the Commissioners for Revenue and Customs.

Paragraph 26 provides that, where an enactment relates to a power or privilege of
a constable, or a power of an officer of Revenue and Customs, the Commissioners
for Her Mgjesty’ s Revenue and Customs or an immigration officer and the enactment
refers to a constable, an officer of Revenue and Customs, the Commissioners for Her
Majesty’ s Revenue and Customs or an immigration officer, those references should be
read as being, or including a reference to, the Director General or other NCA officer
as appropriate.

Paragraph 27confers an order-making power on the ‘relevant national authority’ (as
defined in paragraph 30) to make such provision as considered appropriate in
consequence of the Director General having the powers of the Commissioners under
section 9 or designated offices having operational powers.

Paragraph 28 confers an order-making power on the ‘relevant national authority’ to
amend by order the functions of a person so that they can be exercised by that person
in relation to the NCA, the Director General or NCA officers.

The order-making powers in paragraphs 27 and 28 are subject to the affirmative
resolution procedure where they amend primary legislation, but are otherwise subject
to the negative resolution procedure.

Paragraph 29 provides that before the Secretary of State exercises a power under
paragraph 27 or 28 in relation to enactments that confer any functions on the
Commissioners for Her Majesty’s Revenue and Customs or an officer of Revenue
and Customs, the Commissioners for Her Mgjesty’s Revenue and Customs must be
consulted (sub-paragraph (2)(a)). Before the Secretary of State exercises the power in
relation to an enactment which extends to Scotland or Northern Ireland, the Secretary
of State must consult the Scottish Ministers or the Department of Justice in Northern
Ireland respectively (sub-paragraphs (2)(b) and (c)).

Paragraph 30 sets out and defines the various terms that have been used in this
Schedule.

Section 11: I nspections and complaints

216.

217.

218.

2109.

220.

Subsection (1) provides for inspection of the NCA by Her Mgjesty's Inspectors of
Constabulary (“HMIC”). HMIC are appointed under section 54 of the Police Act
1996 for the purpose of independently inspecting and reporting on the efficiency and
effectiveness of police forcesin England and Wales.

Subsection (2) enables the Secretary of State to request an inspection by HMIC (under
subsection (1)) HMIC will conduct inspections of the NCA on its own initiative).

Subsection (3) requires HMIC to report the outcome of their inspections of the NCA to
the Secretary of State (in practice the Home Secretary).

Subsection (4) enables the Secretary of State to direct HMIC to carry out other duties
relating to the efficiency and effectiveness of the NCA.

Subsection (5) provides that paragraphs 2 and 5 of Schedule 4A to the Police Act 1996
(which enable HMIC to draft inspection programmes and frameworks to be approved
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by the Secretary of State) applies to inspection functions of HMIC in relation to the
NCA.

Subsection (6) inserts a new section 26C into the Police Reform Act 2002. New
section 26C(1) requires the Secretary of State to make regulations (subject to
the negative resolution procedure) conferring functions on the Independent Police
Complaints Commission (“IPCC”) in relation to the exercise of functions by the
Director General of the NCA and other NCA officers. Under new section 26C(2)(a)
such regulations may apply, with or without modifications, the provisions of Part 2 of
the Police Reform Act 2002 or of regulations made under it. Part 2 confers functions
on the IPCC in respect of complaints about, or matters indicating misconduct or death
or serious injury involving, persons serving with police forces in England and Wales;
such functionsinclude the examination of policeforces complaint handling procedures
and undertaking, management or supervision of investigations into complaints or other
matters. The purpose of these provisions is not ssimply to replicate Part 2 of the
Police Reform Act 2002, because the arrangements will need to be tailored to the
circumstances of the NCA, but they will ensure that the IPCC has oversight of the NCA
in broadly the same way as it has in relation to the police. Under new section 26C(2)
(b), such regulations may make provision for the NCA to make payments to the IPCC
in respect of the exercise of its functions under the new section 26C.

New section 26C(3) confines the scope of the IPCC's oversight of the NCA to the
exercise of itsfunctionsin, or in relation to, England and Wales. New section 26C(4)
enables the IPCC and the Parliamentary Commissioner for Administration (“PCA”)
jointly to investigate a matter in relation to which both of them have functions (limited
to matters in relation to which the NCA exercises certain asset recovery functions).
New section 26C(5) enables an NCA officer to disclose information to the IPCC, or a
person acting on its behalf, for the purposes of the IPCC exercising afunction conferred
under new section 26C. New section 26C(6) enables the IPCC and the PCA to disclose
information to each other for the purposes of the exercise of any functions under new
section 26C(4) or the Parliamentary Commissioner Act 1967. New section 26C(7) and
(8) enable regulations to make further provision about the disclosure of information
under new section 26C(5) and (6) or in relation to the onward disclosure of information
by the IPCC of information provided to it by the NCA, and disapplies Schedule 7 to
the Act (unless provision is made to the contrary).

Subsection (7) makes amendments to article 4(4) of the Police, Public Order and
Crimina Justice (Scotland) Act 2006 (Consequential Provisions and Modifications)
Order 2007 (“the 2007 Order”) so as to provide that complaints relating to the acts or
omissions of NCA officers exercising functionsin Scotland are subject to the oversight
of the Police Investigations and Review Commission as set out in an agreement
between the Commission and the NCA; such an agreement has been made between the
Commission and SOCA under article 4(4) of the 2007 Order.

Subsection (8) amends section 60ZA of the Police (Northern Ireland) Act 1998 so as
to provide that complaints and conduct matters arising from NCA officers exercising
functions in Northern Ireland are subject to oversight by the Office of the Police
Ombudsman for Northern Ireland as set out in an agreement between the Police
Ombudsman and the NCA (which has been made under that section), or as established
by order made by the Secretary of State.

Subsection (9) gives effect to Schedule 6.

Schedule 6: Inspections and complaints

226.

Paragraph 1 requires the Secretary of States to consult Scottish Ministers before
requesting an HMIC inspection of NCA activities in Scotland. Sub-paragraph (2)
provides that, in relation to any inspection wholly or partly in Scotland, HMIC may
conduct the inspection jointly with the Scottish inspectors following consultation with
the Scottish inspectors on whether ajoint inspection is appropriate (sub-paragraph (3)).
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Paragraph 2 requires the Secretary of State to consult the Department of Justice in
Northern Ireland before requesting an HMIC inspection of NCA activitiesin Northern
Ireland.

Paragraph 3 places a duty on the Secretary of State to arrange for every HMIC report
to be published. However, sub-paragraph (2) provides that parts of an HMIC report
may be excluded from publication if the Secretary of State believes that publication
would be against the interests of national security, impede the prevention or detection
of crime, or jeopardise the safety of any person. Reports must be sent to the NCA and
the appropriate Devolved Administration, should the inspection have been carried out
in Scotland or Northern Ireland (sub-paragraph (3)).

Paragraph 4 places a duty on the Director General of the NCA to comment on each
HMIC report, to publish those comments and to send a copy to the Secretary of State
and to the Devolved Administrations where they have an interest.

Paragraph 5 requires the Director General of the NCA to disclose information and
documents to HMIC or Scottish inspectors as specified in any notification given by
them for the purposes of their exercise of inspection functions in relation to the NCA.
Sub-paragraph (4) enablesan NCA officer to discloseinformation to HMIC or Scottish
inspectors for the purposes of their exercise of inspection functions in relation to the
NCA. Sub-paragraphs (5) and (6) enable the Secretary of State to make regulations
to make further provision about the disclosure of information under paragraph 5, or
in relation to the onward disclosure of information by HMIC or Scottish inspectors of
information provided to them by the NCA, and disapplies Schedule 7 (unless provision
is made to the contrary).

Paragraph 6requires the Director General to give HMIC or Scottish inspectors access
to NCA premises and other things on such premises for the purposes of their exercise
of inspection functionsin relation to the NCA.

Paragraph 7contains definitions of various expressions used in Schedule 6.

Paragraphs 8 to 17 make consequential amendments to the Police Reform Act 2002,
arising from the abolition of the NPIA and SOCA, and the conferral of functions on the
IPCC in respect of its oversight of the NCA by virtue of section 10(6).

Paragraph 18 makes consequential amendments to articles 2 and 4 of the Police,
Public Order and Criminal Justice (Scotland) Act (Consequential Provisions and
Modifications) Order 2007 (“the 2007 Order”) arising from the provisions in
section 11(7) in relation to the oversight of the NCA by the Police Complaints
Commissioner for Scotland. Sub-paragraph (4) preserves the powers in the Scotland
Act 1998, under which the 2007 Order was made, to amend or revoke the amendments
made to the 2007 Order by section 11 and Schedule 6.

Paragraph 19 makes a consequential amendment to section 61 of the Police (Northern
Ireland) Act 1998, requiring the Office of the Police Ombudsman for Northern Ireland
to send a copy of its annual report on the discharge of its functions to the NCA if the
report concerns the NCA.

Section 12: Information: restrictions on disclosure etc

236.

237.

Subsection (1) gives effect to Schedule 7 (Information: restrictions on disclosure),
which provides for the restrictions on the disclosure of information.

Subsection (2) provides that Schedule 7 applies to disclosures of information made
for the purposes of the NCA’s criminal intelligence function. Information relevant to
the NCA'’s criminal intelligence function will predominantly be that which contains
information on known or suspected criminal activity (such ascrimereports, surveillance
logs, suspicious activity records, analytic research on known criminals or locations); or
information that when combined with known or suspected criminal activity can lead to
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the identification of further criminality, or opportunities to protect the public (such as
company records, regulated sector memberships and transport manifests).

Subsection (3) provides that any duty to disclose information imposed on an NCA
officer (including the duty on the Director General to keep the police and specified
government bodies informed of information) and powers of an NCA officer to disclose
information, will have effect subject to the restrictions on disclosure set out in
Schedule 7. Subsection (4) providesthat subsections (2) and (3) do not limit Schedule 7.

Schedule 7: Information: restrictions on disclosure

239.

This Schedule sets out the restrictions on the disclosure of information to and from
the NCA. Part 1 sets out the statutory restrictions; Part 2 sets out the restrictions on
disclosure of particular types of information; Part 3 sets out the restriction on further
disclosure of information; Part 4 sets out the restrictions on published information;
Part 5 sets out the wrongful disclosure offences; and Part 6 sets out the consent and
interpretation provisions.

Part 1: Statutory restrictions

240.

Paragraph 1 provides that nothing in Part 1 of the Act (including in particular
section 6(1) and (7) will authorise or require the disclosure of information to or from
the NCA which isin contravention of the Data Protection Act 1998 or of Part 1 of the
Regulation of Investigatory Powers Act 2000 (“RIPA™).

Part 2: Restrictions on disclosures of particular types of information

241.

242.

243.

244,

Paragraph 2 (HMRC and customs information). Sub-paragraph (1) provides that an
NCA officer must not disclose HMRC information, personal customs information
or persona customs revenue information unless consent is provided by the relevant
authority. Sub-paragraph (2) provides that if an NCA officer has disclosed this
information, a person must not further disclose it unless the relevant authority
consents. Sub-paragraph (3) defines the terms “HMRC information”, *“personal
customs information” and “relevant authority” .

Paragraph 3(social security information). Sub-paragraph (1) provides that an NCA
officer must not disclose social security information unless consent is provided by the
relevant authority. Sub-paragraph (2) provides that if an NCA officer has disclosed
thisinformation to a person, that person must not further disclose it unless the relevant
authority consents. Sub-paragraph (3) defines the terms “relevant authority” and
“socia security information”.

Paragraph 4 (intelligence service information). Sub-paragraph (1) provides that an
NCA officer must not disclose intelligence service information unless consent is
provided by the relevant authority. Sub-paragraph (2) provides that if an NCA officer
has disclosed this information, a person must not further disclose it unless the relevant
authority consents. Sub-paragraph (3) defines the terms “intelligence service” and
“intelligence service information” and “relevant authority”.

Paragraph 5 (arrangements for publishing information) makes provision that the
Director General must not disclose information under their duty to make arrangements
for the publication of information set out in section 6 if thiswould breach arequirement
imposed by the Framework Document.

Part 3: Restrictions on further disclosures of infor mation

245.

Paragraph 6 (onward disclosure restrictions) Sub-paragraph (1) provides that if an
NCA officer hasdisclosed information to aperson (“theoriginal recipient”), that person
must not further disclose the information unless it is for a purpose connected with
any relevant function of the original recipient or otherwise for a permitted purpose (as
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defined in section 16(1)). The Director General must also consent to the disclosure.
Sub-paragraph (2) provides that the onward disclosure restrictions set out in sub-
paragraph (1) will not apply if paragraph 7 or 8 of the Schedule applies, or if the
original recipient of the information wasthe Lord Advocate exercising functions under
Part 3 of the POCA or Scottish Ministers exercising functions under or in relation to
Part 5 of the POCA. Sub-paragraph (3) defines the term “relevant function” which is
referred to in this paragraph.

Paragraph 7 (onward disclosure by the Commissioners). Sub-paragraph (1) provides
that thisprovision appliestoinformation disclosed by an NCA officer under section 7(7)
to the Commissioners. Sub-paragraph (2) providesthat the information may be further
disclosed by the Commissioners only if the disclosure is for a purpose connected with
any relevant function of the Commissioners or otherwise for a permitted purpose (as
defined in section 16(1)). Sub-paragraph (3) provides that the information may only
be further disclosed by a person other than the commissioner if the disclosureis for a
purpose connected with any relevant function of the Commissioners or otherwise for a
permitted purpose, and if the Director General consents to the disclosure.

Paragraph 8 covers restrictions on the further disclosure of information obtained by
the NCA under Part 6 of the POCA, which may be disclosed by an NCA officer under
section 7(7) of the Act.

Part 4: Published infor mation: norestrictions on further disclosure

248.

Paragraph 9 disapplies any restrictions on the further disclosure of information in
Part 1 of the Act if the information was included in an NCA annual plan, framework
document or annual report, or was otherwise published by the NCA in accordance with
arrangements made under section 6.

Part 5: Offencesrelating to wrongful disclosure of information

249.

250.

251

Paragraph 10 covers the offence of wrongful disclosure of information. Sub-
paragraph (1) provides that an NCA officer commits an offence by disclosing
information in breach of arelevant duty. Sub-paragraph (2) provides that any person
commits an offence if they disclose information that breached a relevant duty. Sub-
paragraph (3) provides for the defence by a person charged with this offence that the
disclosure was either lawful or that theinformation had already and lawfully been made
available to the public. Sub-paragraph (4) covers the consent for a prosecution to be
made in England and Wales and Northern Ireland. Sub-paragraph (5) providesthat this
offence does not prejudice the pursuit of any remedy or action taken in relation to a
breach of arelevant duty. Sub-paragraph (6) states that a person guilty of the offence
is liable on conviction on indictment to either a prison term not exceeding 2 years or
afine, or both. Sub-paragraph (7) provides that a person guilty of the offenceisliable
on summary conviction to either a prison term not exceeding 12 months in England
and Wales and in Scotland, or 6 months on conviction in Northern Ireland, or a fine
not exceeding the statutory maximum, or both. Sub-paragraph (8) provides that the
maximum prison term in England and Wales is 6 months for an offence committed
before the commencement of section 282 of the Criminal Justice Act 2003.

Paragraph 11 provides that consent to a disclosure of information under any provision
of Schedule 7 may be given in relation to a particular disclosure or disclosures madein
circumstances specified or described in the consent.

Paragraph 12 defines the terms “Commissioners’ and “PCA 2002 used in this
Schedule.

Section 13: NCA officers with operational powers. labour relations

252.

Subsections (1) to (3) prohibit any person (for example, a trade union) from calling
a strike by NCA officers designated with operational powers, including the Director
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General of the NCA, and provide that the Home Secretary may take civil action against
any person who calls such a strike.

Subsection (4) allowsthe Home Secretary to seek an injunction restraining athreatened
strike by NCA officers holding operational powers.

Subsection (5) provides that, notwithstanding subsections (1) to (3), any trade union
representing NCA officers can still be an independent trade union for the purposes of
relevant employment legislation.

Subsection (6) makes it clear that relevant employment legidlation cannot prevent the
Home Secretary from enforcing the no-strike provisions.

Subsection (7) provides that the Home Secretary may suspend and subsequently
reinstate the no-strike provisions by order (subject to the affirmative resolution
procedure).

Subsection (8) defines terms used in section 13.

Section 14: NCA officers with operational powers. pay and allowances

258.

259.

260.

Subsection (1) enables the Home Secretary to make regulations (subject to the negative
resolution procedure) providing for the establishment, maintenance and operation of
proceduresfor determining the pay, allowances and other terms and conditions of NCA
officersdesignated with operational powersincluding the Director General of the NCA.

Subsection (2) allows such regulations to provide for decisions on the pay, alowances
and other terms and conditions of NCA officers designated with operational powers
to be made by reference to, for example, non-binding recommendations from an
independent pay review mechanism.

Subsection (3) defines terms used in section 14.

Section 15: Abolition of SOCA and NPIA

261.

262.

Subsections (1) and (2) abolish the Serious Organised Crime Agency and the National
Policing Improvement Agency respectively.

Subsection (3) gives effect to Schedule 8.

Schedule 8: Abolition of SOCA and NPI A

Part 1: Transitional, transitory and saving provision

263.

264.

265.

Paragraph 1 provides for the Secretary of State to make, and lay before Parliament,
staff or property transfer schemes.

Paragraph 2 definesastaff transfer scheme as aschemewhich providesfor adesignated
member of staff of SOCA or the NPIA, a designated constable or member of civilian
staff in an England and Wales police force (for example in the Metropolitan Police
E-Crime Unit which will form part of the NCA as set out in the NCA Plan) and a
designated member of personnel or staff in any other body (in connection with an order
modifying the functions of the NCA) to become NCA officers, and employed in the
civil service of the State. A staff transfer scheme may also provide for the transfer of
NPIA staff to the Home Office.

Paragraph 3defines a property transfer scheme. A property scheme may provide for
the transfer to the NCA (or, in the case of the NPIA, to the NCA or the Home Office)
of designated property, rights or liabilities from SOCA, NPIA, the chief officer of, or
the policing body for, an England & Wales police force or any other person. A property
transfer scheme may also create rights or impose liabilities. Such a scheme may aso
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make provisionto ensurethat criminal liability for anything done by SOCA or the NPIA
passes to the NCA or the Secretary of State as appropriate.

Paragraph 4 provides a staff or property transfer scheme to make provision for any
reference to atransferor in any document, instrument, contract or legal proceedings to
have effect as, or asincluding areference to the NCA.

Paragraph 6 contains transitional provisions to ensure that the abolition of SOCA and
the NPIA does not affect the validity of anything done by those organisations prior
to abolition; this will ensure that, for example, the continued validity of surveillance
authorisations granted by the Director General of SOCA cannot be challenged.
Paragraph 7 provides for the continued application, with necessary madifications, of
certain subordinate | egislation made under the Serious Organised Crime and Police Act
2005 where Part 1 of the Act includes equivalent delegated powers. The three orders
that are preserved: modify certain enactments which confer powers on the police (as
well as constables) and immigration officers to enable such powers to be exercised
by designated members of the staff of SOCA; ensures that the United Kingdom can
comply with the obligations under the Second Additional Protocol to the European
Convention on Mutual Legal Assistancein Criminal Matterswhere ajoint investigation
team (involving SOCA officers) is operating in the UK for the purpose of conducting
criminal investigations; and designates further functions (in addition to the functions
listed in section 33 of the Serious Organised Crime and Police Act 2005 and in the
Serious Organised Crime and Police Act 2005 (Disclosure of Information by SOCA)
Order 2008) for the purposes of the exercise of which SOCA may discloseinformation.

Paragraph 8 provides for the Secretary of State to pay such an amount (if any) as
the Secretary of State thinks appropriate to a person who ceases to be a SOCA board
member (that is, the Chair and the ordinary members) at the changeover.

Paragraph 9 provides that the repealing of sections 7 and 20 of the Serious Organised
Crime and Police Act 2005 (annual reports and accounts) will not affect the application
of those sections after the changeover to times before the changeover.

Paragraph 10ensures that amendments to pension’s legislation consequent upon the
abolition of SOCA and the NPIA do not have the effect of extinguishing pension rights
accrued before abolition.

Paragraph 11isrequiredto ensurethat transition arrangementsare provided for Scottish
Police Reform and the creation of the NCA. In particular, it provides a power to make
any necessary provisions to ensure that the NCA provisions have full effect depending
on the timing of the creation of the Police Service of Scotland and the creation of the
NCA. Inlight of the formal establishment of the Police Service of Scotland on 1 April
2013, this provision is no longer necessary.

Paragraph 12is required to ensure transition arrangements are in place if the NCA
is created prior to the planned merger of the offices of the Director of Revenue and
Customs Prosecutions and the Director of Public Prosecutions.

Paragraph 13 sets out and defines the various terms that have been used in Part 1 of
this Schedule.

Parts2to 4: Minor and consequential amendments and repeals

274.

275.

Parts 2 to 4 of the Schedule make other amendments to enactments, both primary and
secondary, as a consequence of the abolition of SOCA and the NPIA.

Paragraph 26 of the Schedule protects the pension arrangements for those officers of
precursor agencies who are eligible for membership of the police pension scheme on
moving into the NCA. It also provides for serving police officers (including members
of the PSNI Reserve) to retain their eligibility for the police pension scheme on being
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appointed as Director General of the NCA or on taking up key posts within the NCA
designated by the Director General.

Paragraph 89 adds the NCA to the list of organisations specified in section 23 of the
Freedom of Information Act 2000. The effect of thisamendment is to exempt from the
Freedom of Information Act as aclass al information held or supplied by the NCA.

Paragraph 184provides that references to the “Serious Organised Crime Agency”,
“SOCA", etc in the specified legislation will be substituted with a reference to the
National Crime Agency and other equivalent related references.

Paragraph 188providesthat SOCA related referencesin subordinate |egislation may be
read as the corresponding NCA reference listed in the table. This provision is without
prejudice to the consequential order making power in section 58 of the Act.

Section 16: Interpretation of Part 1

279.

280.

281.

282.

Subsection (1) defines various terms used in Part 1, including “chief officer”,
“functions”, “NCA function”, “law enforcement agency” and “permitted purpose”. The
definition of “strategic partners’ refers to those other law enforcement agencies and
other key bodies to which, for example, the Director General must send a copy of the
NCA’s Annual Report.

Subsection (2) clarifies that a reference to the powers and privileges of a constable
is a reference to any powers and privileges of a constable. It aso provides that
references to the “Police Service of Northern Ireland” (*PSNI™) are taken to include
the PSNI Reserve.

Subsection (3) providesthat any subsequent referenceto the“functions’ or “officers’ of
the National Crime Agency should be understood within the terms of Part 1 of the Act.

Subsection (4) identifies those terms which are defined elsewherein Part 1 of the Act.
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